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REBUILDING WHERE LOSS TOTAL 


By Fred. S. Knight 

That the option to rebuild contained in a fire insurance policy was 
ineffective and that the liability of the insurer was for the face amount 
of the policy where the loss was total was recently held by the Court of 
Appeals of Kentucky in Horn v. Atlas Assurance Company, 43 South- 
western (2d) 675; 78 Insurance Law Journal 523. 

One, Horn took out a policy on certain property in the Atlas Assur- 
ance Company, insuring against loss or damage by fire in the sum of 
$1,500. The policy contained a clause which provided that upon destruc- 
tion of the property, the insurance company might elect at its option to 
rebuild it instead of paying the stipulated sum. During the term of 
the policy, the insured property was totally destroyed by fire. The 
assured had an estimate made of the loss, $1,061, which was submitted 
as the price of rebuilding it: The insurer’s agent advised Horn that 
it would restore the property. Horn then stated that he would rather 
have the money, and it was paid to him and a settlement receipt 
executed. Thereafter, the assured brought suit against the insurer to 
recover the difference between the sum paid him and the ‘face of the 
policy. In defense, the insurer pleaded the clause of the policy giving 
it the option to rebuild and the settlement. The Circuit Court rendered 
judgment of dismissal and the plaintiff assured appealed. 

In reversing the judgment of the trial court, the Court of Appeals 
of Kentucky held that as the so called “valued policy law,” Section 
762a-22, Kentucky tatutes, provides that insurance companies taking 
hre or storm risks on real property, shall in case of total loss be liable 
tor the full estimated value of the property insured, as such value is 
fixed in the face of the policy, and as the loss was total, the right to 
elect to rebuild was not in effect. The court stated that the value 
stated in the~policy is conclusive as to the extent of liability in the 
absence of fraud or subsequent deterioration, which contingent factors 
were taken care of in the statute. The court was careful to point out 
that it was not concerned with the effect of the clause where there had 
been a partial loss or damage less than the fixed valuation, and it held 














that where the company by reason of: the promise to replace or rebuild 
seeks to pay or had paid the insured.a sum of money or its equivalent 
less than the full amount of the insurance stated in the policy for which 
it collected a premium; it was*violating its contract, and the company 
could not escape from its obligation for that sum, whether it would 
pay in money or building material and labor. 

A fire insurance policy is considered a contract of indemnity, as 
otherwise it would be a wager contract, and therefore void as against 
public policy. Is the policy one of indemnity if, as here, the insured 
may recover the full face amount of the policy while admittedly accord- 
ing to the assured’s own figures, the property may be restored at a cost 
considerably less than the amount recovered? 


EXTRA POLICY 


Where an agent sees a possibility of making delivery, he often 
procures from his company an “extra” policy in addition to that which 
has been actually applied for, and this method is often a prolific source 
of increase in his volume of production. That such practise however, 
may be a cause of loss to the company unless care is taken to see that 
the original application is made applicable to the extra policy by 
amendment forms, and that both a copy of the application and of the 
amendment forms, signed by the applicant, are attached to such policy 
is shown by the decision of the Supreme Court of Pennsylvania in 
Fidelity Title & Trust Co. v. Metropolitan Life Insurance Co., 157 
Atlantic 614; 78 Insurance Law Journal 501. 

A written application was made by Hyman Browarsky in October, 
1926, for a policy on his life in the sum of $5,000 payable to his wife 
as beneficiary. Defendant’s agent, one Horowitz, without further 
authority than the application directed the insurer to issue an additional 
policy for $10,000. The agent succeeded in getting Browarsky to 
accept both policies. A copy of the original application was attached 
to the extra policy. Upon the death of the insured suit was brought 
to recover on the extra policy. In defense, the insurer pleaded certain 
false and fraudulent representations alleged to have been made by the 
insured in order to obtain the policy, which were alleged to appear in 
the application attached to such policy. On the trial, defendant’s agent 
testified that his company had prepared and instructed him to have 
executed by the insured “amendment forms” authorizing the policy 
to be issued in reliance on the written application for the original policy, 
but that both policies had been delivered to the insured without the 
forms having been exhibited to or signed by him. 

Upon appeal from the judgment in favor of the beneficiary, the 
Supreme Court of Pennsylvania held that the trial court properly 
instructed the jury that since the application actually attached to the 
policy in suit was not an application for that particular policy, the jury 
was properly instructed that whether the insured’s answers were true oF 
false was of no consequence in the suit on the extra policy. The court 
further held that even if the “amendment forms” had been signed by 
the insured this would not constitute a defense as they were not 
attached to the policy. 
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LIFE 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. SIEG. 
GUARDIAN LIFE INS. CO. OF AMERICA v. SAME. 
JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. v. SAME. 
Nos. 5723-5725. 
Circuit Court of Appeals, Sixth Circuit. Nov. 10, 1931. 
53 Federal Reporter (2d) 318. 
1. INSURANCE. 


In action on life policies on account of unexplained absence of insured for 
seven years where insurer denied absence and proof of loss, affidavits submitted 
showing absence were admissible to show making of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from the District Court of the United States for the Eastern Division 
of the Southern District of Ohio; Benson W. Hough, Judge. 

Separate actions by Mrs. Golda Wilson Sieg against the Equitable Life As- 
surance Society of the United States, by Mrs. Golda Beryl Sieg against the Guar- 
dian Life Insurance Company of America and by Golda W. Sieg against the John 
Hancock Mutual Life Insurance Company of Boston, Massachusetts. Judgment 
for plaintiff and defendant appeals. 

Reversed and remanded. 

F. J. Wright and W. I. Vorys, both of Columbus, Ohio (Vorys, Sater, Sey- 
mour & Pease, of Columbus, Ohio, Alexander & Green, of New York City, and 
Arnold, Wright, Purpus & Harlor, of Columbus, Ohio, on the brief), for appell- 
ants. 

Charles S. Sheppard, of Cambridge, Ohio, for appellee. 

Before Denison, Hicks, and Hickenlooper, Circuit Judges. 

HiCKENLOOPER, Circuit Judge. 

Plaintiff below, here appellee, brought a separate action upon each of three 
policies of life insurance upon the life of Joseph L. Sieg, her husband. In her 
petition and proofs plaintiff relied, to establish the death of the insured, upon the 
presumption which is said to arise from seven years’ unexplained absence, without 
tidings after search, and without communication by the insured with those who 
would have been likely to hear from him in the interim had he been living. Davie 
v. Briggs, 97 U. S. 628, 633, 634, 24 L. Ed. 1086. The defense assailed the con- 
tentions both that the absence was unexplained and that the plaintiff was without 
knowledge of the whereabouts of, or tidings from, the insured. Thus it was 
claimed (1) that the absence was fully accounted for by the fact that the insured 
was a defaulter and a fugitive from justice, and (2) that the insured had gone 
from Pittsburgh to Florida, and from that state had communicated with his broth- 
er, Francis Sieg, in Americus, Ga., a fact which it was also claimed was known to 
plaintiff. The delivery of sufficient proofs of loss to the several companies was 
also denied. The jury returned verdicts for the plaintiff in all the cases, which 
were aac for trial, judgments were entered thereon, and the defendants 
appeal. 

[1, 2] The proofs of loss submitted to the defendants consisted of affidavits 
setting forth the alleged unexplained absence. The first claim of error to be con- 
sidered is that the court permitted the plaintiff to offer these proofs of loss in 
evidence over the objection of the defendants. Continental Life Ins. Co. v. Sear- 
ing, 240 F. 653 (C. C. A. 3). Inasmuch as the defendants denied the making of 
proofs of loss, and since the court was careful not to admit such proofs in evi- 
dence generally, but limited the purpose and effect of admitting them by instruc- 
tions that they might be considered solely as showing ‘ ‘notice and demand and 
nothing else,” we are of the opinion that no prejudicial error was committed in 
this connection. It is not to be assumed that the jury gave any effect whatever 
to the affidavits as proof of the fact alleged therein, contrary to the specific in- 
structions of the court not to do so. 

[3] It is next claimed that the court erred in admitting in evidence the opin- 
ions of two medical men (presented as experts) as to the possible and probable 
results of long-continued or chronic infection of the middle ear, the record con- 


taining no evidence that this condition (which had existed several months prior 
isured’s disappearance) persisted up to the time of such disappearance, or 


to the ir 
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had become chronic in the sense covered by the hypothetical question. We are of 
the opinion that this evidence was improperly admitted. The facts assumed as 
the basis for a hypothetical question must be established by evidence, or be reason- 
ably deducible from other facts which are in evidence. Erie R. Co. v. Linnekogel, 
248 F. 389 (C. C. A. 2). Compare Denver & R. G. R. Co. v. Roller, 100 F. 738, 
754, 49 L. R. A. 77 (C. C. A. 9). Where the opinion of the expert is predicated 
upon a mere possibility of the happening of a future event, or of the existence 
of a fact as to which there is no direct testimony, Such opinion is of too remote 
probative force to be helpful. Compare Hardy-Burlingham Mining Co. v. Baker, 
10 F.(2d) 277 (C. C. A. 6), and cases there cited. 

[4] Appellants also claim error was committed by the exclusion of secondary 
evidence of the contents of a telegram said to have been sent by the plaintiff to 
Francis Sieg, brother of the insured, in Americus, Ga., on or about May 19, 1921 
(the alleged disappearance having taken place on December 17, 1920). This tele- 
gram is said by the proffer to have read: “Insurance people here. Be careful. 
Do not write until you hear from me later. (Signed) Golda.” Upon proof that 
the original was unattainable, lost, or destroyed, we see no reason why such sec- 
ondary evidence of the contents of the writing was not admissible. The witness 
Wheeler testified that he made a copy of the telegram from the original in the 
office of the Western Union Telegraph Company in Pittsburgh, and that it was in 
the handwriting of the plaintiff. The sending of the message was flatly denied. 
The issue thus raised should have been submitted to the jury, but with all the 
available evidence before it, including the alleged language of the message. If 
the jury found the telegram was in truth sent, this fact would be highly prejudicial 
to the plaintiff’s cause of action. If the plaintiff were believed, the evidence ad- 
mitted would be of no effect. 

[5] Appellants also assert error in the exclusion by the court, over the ob- 
jection of the defendants, of secondary evidence as to the alleged amount of the 
defalcation of Joseph L. Sieg. Witnesses were permitted to testify that Sieg’s 
shortage was “in excess of several thousands of dollars,” but the fact that it was 
in excess of $12,000 was excluded. The books of account had since been lost, but 
there was available the testimony of one Verne George, who had come to Pitts- 
burgh and had taken over the office of Sieg’s employer there on the day following 
Sieg’s disappearance. The books were audited at that time under Mr. George’s 
supervision, as well as by the firm of Zopher L. Jensen & Co. on behalf of the 
sureties. The report of the latter company to the United States Fidelity & 
Guaranty Company, surety for the period from July 1, 1920, through December 
17, 1920, showed an amount of defalcation during that period, after specific de- 
ductions, in an amount in excess of $6,000. Testimony of Mr. George was offered 
to the effect that separate audits likewise disclosed a defalcation prior to July 1, 
1920, in the amount of at least $6,000, which was paid by the National Surety 
Company. While the summary of an accountant of an examination made by him 
is ordinarily inadmissible except upon production of the books and documents 
from which such summary was made, and an opportunity for opposing counsel 
to examine or use such books to verify the correctness of the accountant’s re- 
port, the books here involved were lost and could not be produced. The wit- 
nesses were wholly disinterested as concerned the then present controversy. At 
the time of his disappearance the insured was indebted at the bank in an 
amount of nearly $3,000. His salary was $5,000 per year, and he had 
less than $100 in cash. He had tried to. borrow money, and had failed. The evi- 
dence offered thus constituted not only the best evidence available, but the only 
means of establishing a defalcation, which, to a man with a family and in the 
circumstances above recited, must have seemed staggering in amount. To permit 
evidence that the defalcation was “in excess of several thousand dollars,” which 
the plaintiff attempted to meet by testimony that the insured might have borrowed 
money in a “reasonable amount” had he desired to do so, was to deprive the de- 
fendants of a large measure of the probative value of their evidence. This dem- 
onstrates the prejudice thereby suffered. 

[6-8] Lastly, it is claimed that the trial court erred in its charge to the jury in 
certain respects to which proper exception was taken. Since a new trial is to be 
granted for the errors already noticed, it is perhaps unnecessary to go into this 
assignment of error in greater particularity than to say that in our opinion the 
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charge of the court, as a whole, assumed that the presumption of death had been 
created, and gave to that presumption an evidentiary value until and unless the 
defendants produced evidence which “overcame such presumption,” and from 
which the jury might “deduce a reasonable probability inconsistent with and con- 
trary to the theory of presumed death.” In so charging we think the court in- 
advertently fell into error. 

The charge as given wholly fails to recognize the fundamental difference be- 
tween the presumption, as such, and the proof of those facts upon which the pre- 
sumption is predicated. In the present case the presumption is that of death of 
the insured. It is created or arises only when an unexplained absence of seven 
years, without tidings, has been “established.” This fact may be taken as estab- 
lished where it is conceded by the defendant, where no reasonable juror could 
conclude otherwise, or where the evidence offered by the plaintiff to sustain the 
contention is credited by the jury; but, clearly, the burden of proving such funda- 
mental facts remains always with the party in whose favor the presumption op- 
erates. If substantial evidence be offered tending to rebut the facts upon which 
the presumption is founded, the issue “is at large on the proofs,” and if the party 
in whose favor the presumption is claimed does not sustain the burden of proof 
resting upon him, to prove these facts by a preponderance of the evidence, the 
presumption is not overcome or rebutted—it simply has never been created. 

Doubtless there may be situations in which the data giving rise to a presump- 
tion are undisputed or established, and where it is sought to overcome or rebut 
such presumption by direct evidence of the nonexistence of the fact presumed. 
Such a situation would be presented in the case of the presumption of death here 
involved had the defendant sought to prove, not that the absence was explained 
or that tidings had been received within the seven years, but that the insured had 
been seen and recognized, in full health and life, in a distant city within such 
period, that is, that he was not in fact dead. This was not the situation in the 
case at bar. Here no presumption would come into being until the plaintiff had 
established by a preponderance of the evidence not only the absence of seven years 
but also that such absence was unexplained and without tidings. Until then there 
was no presumption to overcome or rebut. The charge given was therefore inap- 
plicable to any issue properly in the case, and assumed, without submission to the 
jury, the proof of facts which were in dispute. 


It is unnecessary in the present case to consider whether or not “presump- 
tions should be classified according to the reasons which justify their creation and 
existence” (Professor Morgan’s view, op. ci. infra), or whether there are those 
in the entire field of presumptions which are not merely procedural, but which 
also affect the burden of persuasion. See “Some Observations Concerning Pre- 
sumptions,” by Professor Edmund M. Morgan, XLIV Harvard Law Review, 906, 
issue of April, 1931; and “The Effect of Rebuttable Presumptions of Law Upon 
the Burden of Proof,” by Professor Francis H. Bohlen, 68 Univ. of Pa. Law 
Review 307, reprinted as chapter XV of his “Studies in the Law of Torts.” These 
questions are not now presented; but even if the facts upon which the presump- 
tion is founded were to be considered as fully established, and the defendants had 
then sought to rebut the fact presumed, we must seriously doubt whether this 
particular presumption is within any of the classes which can be regarded as affect- 
ing the burden of persuasion. It would seem more properly aligned with the 
purely procedural presumptions which disappear, ds presumptions, when evidence 
is produced to refute them, although they may continue in the case as permissible 
inferences. Compare New York Life Ins. Co. v. Ross, 30 F.(2d) 80 (C. C. A. 6); 
Fuller v. New York Life Ins. Co., 199 F. 897 (C. C. A. 3). 

lor the reasons above stated, the judgment of the District Court is reversed, 
and the cause is remanded for a new trial. 


HURT et al. v. NEW YORK LIFE INS. CO. No. 400. 
Circuit Court of Appeals, Tenth Circuit. Nov. 2, 1931. 
53 Federal Reporter (2d) 453. 


SURANCE. 


Performance of “condition precedent” in life insurance contract is essential 
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to contract’s existence, whereas “breach of warranty” does not prevent inception, 
but affords remedy provided by contract or law. 


(For other cases, see Insurance, Dec. Dig. § 270.) 
3. INSURANCE. 


Statute invalidating life policies for misrepresentations made in obtaining or 
securing policies does not cover condition precedent essential to existence of 
contract (Rev. St. Kan. 1923, 40-330). 


(For other cases, see Insurance, Dec. Dig. § 270.) 


Appeal from the District Court of the United States for the Second Division 
of the District of Kansas. 

On petition for rehearing. 

Original opinion adhered to. 

For original opinion, see 51 F.(2d) 936. 

Arnold C. Todd and Austin M. Cowan, both of Wichita, Kan., for appellants. 

Wm. C. Michaels, of Kansas City, Mo., and Richard E. Bird, of Wichita, 
Kan. (Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., and Louis H. 
Cooke, of New York City, on the brief), for appellee. 

Before Cotteral, Phillips, and McDermott, Circuit Judges. 

Pups, Circuit Judge. 

Counsel for plaintiffs contend, in a petition for rehearing, that section 40-330, 
Kansas Rev. St. 1923, was copied from section 6142, Missouri Rev. St. 1919, 
and that in our former opinion we erred in not following the construction 
placed on such statutes by the Missouri and Kansas decisions. 

[1] The provisions of the two statutes are substantially the same. We assume 
therefore that the Kansas statute was taken from Missouri, and that the 
Kansas legislature, when it passed section 40-330, supra, adopted along with the 
Missouri statute the judicial construction which had then been placed upon it. 

The Supreme Court of the United States, in Northwestern Nat. Life Ins. 
Co. v. Riggs, 203 U. S. 243, 27 S. Ct. 126, 128, 51 L. Ed. 168, 7 Ann. Cas. 1104, 
decided December 3, 1906, after reviewing the decisions of the highest court of 
Missouri interpreting section 6142, supra, said: 

“We take it, then, that the statute, if enforced, cuts off any defense by a 
life insurance company, based upon false and fraudulent statements in the applica- 
tion, — the matter misrepresented actually contributed to the death of the 
insured.” 


The question as to whether a condition precedent was within the provisions 
of the statute was not considered or decided. The Missouri cases, decided before 
the enactment of the Kansas statute in 1907, held that innocent misrepresentations, 
fraudulent misrepresentations and warranties were within the terms of the 
statute; but did not pass upon the question of whether the word “misrepresenta- 
tions” included condition precedent. Schuermann y. Insurance Co., 165 Mo. 641, 
65 S. W. 723; Kern v. Supreme Council American Legion of Honor, 167 Mo. 
471, 67 S. W. 252; Christian v. Insurance Co., 143 Mo. 460, 45 S. W. 268. - 

In Salts v. Prudential Ins. Co., 140 Mo. App. 142, 120 S. W. 714, 717, 
decided June 8, 1909, the St. Louis Court of Appeals said: 


“‘A condition precedent calls for the performance of some act or the hap- 
pening of some event, after the terms of the contract have been agreed upon, 
before the contract shall take effect; that is, the contract is made in form, 
but does not become operative as a contract until some future act is performed 
or some subsequent event occurs.’ 4 Ency. Law, p. 627; Redman v. Ins. Co, 
49 Wis. 439, 4 N. W. 591, 595. This is the technical definition, but in truth the 
terms ‘warranty’ and ‘condition precedent’ are used interchangeably in insurance 
law.” 


This is the first case in Missouri dealing squarely with this question. It 
was decided subsequently to the passage of the Kansas statute and hence 1s 
not controlling here. 

In Becker v. Kansas Casualty & Surety Co., 105 Kan. 99, 181 P. 549, cited 
by counsel for plaintiffs, the court held that untrue answers to questions in the 
application for insurance concerning the physical condition of the insured were 
within the misrepresentation statute, but a condition precedent was not involved 

[2] There is a manifest distinction between a condition precedent and @ 
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warranty. While a warranty is, similar to a condition precedent in the respect 
that it must be true to avoid a defense on the ground of its breach, it lacks an 
essential element of a condition precedent in that it contains no stipulation that 
an event shall happen or an act be done after the contract is made and before 
obligation shall arise thereunder. A condition precedent in an insurance contract 
is a condition without performance of which the contract, though in form 
executed by the parties and delivered, does not spring into life to the extent that 
a coverage liability attaches; whereas a warranty does not suspend or defeat the 
operation of the contract, but a breach affords either the remedy provided in the 
contract or that furnished by the law. Redman v. A&tna Ins. Co., 49 Wis. 431, 4 
N. W. 591; Everson-v. General F. & L. Assur. Corp., 202 Mass. 169, 88 N. E. 
658; Banco De Sonora v. Bankers’ Mutual Casualty Co. (Iowa) 95 N. W. 232; 
Cooley’s Briefs on Insurance (2d Ed.), vol. 3, p. 1893. 

[3] The Kansas statute by its express terms is limited to “misrepresentations 
made in obtaining or securing a policy” or contract of insurance. (Italics ours.) 
It does not include events which must occur or acts which must be done in the 
future before liability shall arise under such a contract already made. Mis- 
representations or warranties may be made to secure a contract. Not so with 
conditions precedent. They are agreed to, not made, and either occur or are 
performed to breathe life into a contract or cause obligation to arise thereunder. 
The phrase, “made in obtaining or securing a policy’, is appropriate when used 
with misrepresentations or warranties, but not when used with conditions pre- 
cedent. 

For these reasons we are of the opinion that the statute does not embrace 
conditions precedent, and we adhere to our former opinion. 


JOHNSON v. COMMONWEALTH LIFE INS. CO. 4 Div. 576. 


Supreme Court of Alabama. Oct. 15, 1931. 
Rehearing Denied Dec. 17, 1931. 

1. INSURANCE. / 

Forfeiture clause in life policy for nonpayment of premium is valid. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 
2. INSURANCE. 

Mere retention by insurer of insured’s premium note does not amount, after 
default in payment, to waiver of forfeiture for nonpayment. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 
3. INSURANCE. 
_ $tatements of insurer’s agent calling insured’s attention to default on prem- 
jum note, forfeiture of policy therefor, and giving instructions for reinstatement, 
held not to constitute waiver of forfeiture under evidence. . 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
4. INSURANCE. 

_Insured’s default on premium notes given for balance of third premium not 
paid in cash precluded operation of provision for extended insurance and rend- 
ered policy void. 

_ The insured’s default precluded operation of provision for extended 
insurance which would have carried policy in force beyond death of in- 
sured, since the policy expressly provided that provision for extended in- 
surance should be effective only after payment of premium for three full 
years in cash, and until the full amount of the third premium was paid 
in cash there would not be payment of three full years required to create 
reserve without which there was no nonforfeitable value available to ex- 
tend the policy in force to date of insured’s death, and furthermore the 
premium extension note recited that nonpayment thereof on its due date 
would work forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


\ppeal from Circuit Court, Houston County; H. A. Pearce, Judge. 
Action on a policy of life insurance by Ada Johnson against the Common- 
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wealth Life Insurance Company of Louisville, Ky. From a judgment for de- 
fendant, plaintiff appeals. Transferred from Court of Appeals. 

Affirmed. 

O. S. Lewis, of Dothan, for appellant. 

H. R. McClintock, of Dothan, for appellee. 

THOMAS, J. 

The appeal challenges the giving in writing, at defendant’s request, the gen- 
eral affirmative instruction. The suit was on an insurance policy that was re- 
sisted of payment, for the policy was not in force because of nonpayment of 
premium due and payable on November 6, 1927. The date of assured’s death 
was April 26, 1929. 

The evidence shows the issuance and delivery of the policy when initial 
premiums were paid, and notice of the death of assured to the general agent of 
defendant. 

The testimony of appellant as to the third premium shows nonpayment, but 
afforded evidence of extension of time for discharge by installments. That of 
appellee was by its general agent, in part as follows: 


“I handled with him for the company an extension of the third premium 
due on the policy that has been offered in evidence here. He paid part of it—I 
believe $10.00—and gave his note for the balance, due a year from the date of 
the policy. The note was what the company calls a premium extension note— 
forms furnished by the Company. That was delivered by me to the Company 
and they issued their receipts. The note was never paid. The facts are Mr. 
Johnson came in, I believe with his wife, and paid his wife’s policy. He said 
he didn’t have the money to pay it. I said we might get it extended for a few 
weeks. I wrote the company asking for an extension and that extension was 
granted. I believe it was three weeks. The extension expired in November. It 
was not paid at that time. I asked him after that time to pay it, I told him— 
he never paid it. * * * 


“There was nothing further done after the 6th of November by me except 
to ask Mr. Johnson to pay. He talked about it several times. I asked him to 
pay it. I hated to see a man pay out and lose two years’ premiums. I also 
told him if he completed this third premium his policy would be in force for 
several years. He said he wanted to pay his policy if he could, but his crops 
were so bad he couldn’t pay then. I said any time he could get up the balance 
he could pay it if he was in good health—the time was lapsed unless he paid 
it * * 

“Mrs. Johnson and I talked about it to him several times. I don’t remember 
the exact conversation. I asked him to pay the note for his own good and for 
the good of the company, if he would get it up he had a chance to do it. I am 
the General Agent. I collect premiums. Do not have any authority to extend 
payments other than those notes. I didn’t extend this matter at all then. I 
don’t remember the exact conversation with Mrs. Johnson. Would not say 
whether I asked him to pay that note or not.” 


It was further in evidence that said general agent did not have authority to 
extend payment on the note in question, and did not extend the same. 


The vice president of defendant likewise testified that his company “issued 
an insurance policy on the life of Zack T. Johnson on the 16th day of October, 
1924, number 55,992. The initial premium was paid to us by our General Agent, 
Mr. A. D. Ussery of Dothan, Alabama. The second premium was paid October 
12th, 1925, by the insured. The third premium was not paid. A settlement was 
tendered by the insured on November 23rd, 1926, he paid $8.11, in cash, and 
for the balance due—we agreed to extend the time of payment for the balance 
namely, $35.00, by a premium extension note which he signed and which note 
was drawn to mature on October 15th, 1927. The note was paid when due and 
never has been paid. * * * Three full premiums have not been paid in cash on 
the policy of insurance issued on the life of Zack T. Johnson, No. 55,992. Part 
of the third premium was paid, $8.11 The balance of the premium was arranged 
by a premium extension note for $35.00, payable October 15th, 1927. A note was 
given, that is an extension was given by the Company for the payment of the 
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balance of the premium evidenced by a premium extension note. I file said 
note as a part of my deposition marked Exhibit ‘A’: 
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The witness was then permitted to answer, over objections of plaintiff, that 
defendant canceled the policy on “November 6, 1927, for non-payment of an ex- 
tension note on the premium an extension was granted the insured to that date.” 
Witness was then asked the following question: “On what date did the policy 
issued on the life of Zack T. Johnson, No. 55,992 lapse? Please state fully.” 
Pl: 1intiff objected to this question on “the ground it called for a legal conclu- 
sion of the witness, which objection being considered by the court, was ordered 
and adjudged overruled, to which ruling of the Court plaintiff duly and legally 
excepted.” Stating the facts, the witness answered: “November 6, 1927. On 
September 29, 1927, notice was mailed the insured at his last known address, R. 
F. D. No. 3, Dothan, Alabama, calling his attention to the date of the maturity 
of the note, that it would be due on October 15, 1927. An additional notice was 
mailed on October 18th—a revival notice advising him that his policy had lapsed 
for non payment of premium extension note and urging him to apply for its 
reinstatement. The premium or the extension thereof was not paid when it 
became due on the 6th day of November, 1927.” This witness further answered 
that the “note was endorsed ‘policy cancelled—note void’ and attached to the 
other papers in the case and the policy lapsed.” 

There were motions to exclude the answer that the policy lapsed or was 
canceled, which were overruled by the court and exception reserved. The wit- 
ness testified that he handled the matter testified about as vice president of de- 
fendant corporation; that said Ussery was its general agent at the time and 
place and handled the matters indicated by him. The receipt given on Novem- 
ber 27, 1926, for the balance of the third premium, was for $35 note due Octo- 
ber 15, 1927, and recited that the policy became null and void for nonpayment 
“as of that date”; that: “When the note was executed and the receipt given 
which is marked plaintiff's exhibit ‘B’ that continued the insurance in force 
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until the due date of the note. It lapsed on the 15th day of October 1927. It 
was in force on the 14th day of October, 1927. There was an application for 
reinstatement of this policy, on the 20th day of November, 1926. There was no 
application for reinstatement of this policy with me after the 15th day of Octo- 
ber, 1927. The Commonwealth Life Insurance Company did cancel that con- 
tract of insurance on the 15th day of October, 1927, we notified the insured that 
his policy had lapsed.” The receipt was: 

“Ord. Form 19B Z. T. Johnson 

“Commonwealth Life Insurance Company 
“Louisville, Ky., Nov. 27, 1926. 

“Received from the owner of Contract No. 55992 Check and 1 notes for 
$35.00 at Oct. 15, 1927 months from Oct. 16, 1926 in settlement of the ——— 
Annual payment due Oct. 16, 1926. 

“Amount, $43.11 

“Dividend, $———— 

“This receipt is issued in accordance with the terms and conditions of said 
notes and should any of these notes not be paid when due, the above numbered 
policy will become null and void as of that date. 

“Interest, 

“Total, $43.11 

“M. Kinberger, Ass’t Sec’y.” 

The carbon copy of the notice of extension and cancellation for nonpayment 
of the $37.10 due October 15, 1927, as shown by defendant’s record, is exhibited, 
and witness stated it was so stamped in his office, in the first instance, on 
October 15, 1927. 

The payment of the policy was rejected in a letter of April 30, 1929, in 
these words: 

“Mr. A. D. Ussery, 

“Dothan, Ala. 
“Dear Sir: 

“Replying to your inquiry of April 29th with reference to our liability on 
account of the death of Zack T. Johnson, we issued a policy on this life on 
October 16, 1924—#55992 for $1000.00, but the policy lapsed October, 15, 1927 
for non-payment of a premium note of $35.10, which was accepted by us in part 
settlement of the premium of $43.11 due October 16, 1926. 

“As Mr. Johnson had not paid three full annual premiums, the policy lapsed 
therefore with no further value, and we have no liability whatever on account 
of his recent death. 

“Yours very truly, 
“C. Krayenbuhl, 
“CK/E Vice-President.” 

The agent’s letter of November 20, 1926, was accompanied with Johnson’s 
application for renewal of lapsed policy for nonpayment of premium, check for 
$8.22, and note for $35. The application is set out above. And the letter to the 
defendant that accompanied it was: 

“November 20th, 1926. 
“Miss Kinberger, 
“Louisville, Ky. 
“Dear Miss Kinberger: 

“We enclose you check for $8.22, and note for $35.00 covering premium on 
policy No. 55992, Zack T. Johnson. We also enclose health certificate, as the 
premium was past due,” etc. 

The letter to Ussery, in reply to the application for extension on the note 
due October 15th, states: “We have endorsed this note ‘Extended to Nov. 6th’ 
and trust that he will take care of it at that time.” 

The witness Krayenbuhl further testified, on recross-examination, that if this 
premium extension note had been paid when due, November 6, 1927, it would 
have completed the three full annual premiums under the policy provision for 
extended “insurance for four years and eleven months,” and carried the policy 
in force beyond the death of the insured. Witness was asked: “Assuming that 
this note is to be paid by a reduction from the face of the policy, would that 
place the insurance in force at the date of his death?” To which he answered: 
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“It would not” have such extended effect to and at the date of his death. The 
witness further explained as to this, over objection and exception of plaintiff, 
that: “Any indebtedness against this policy will reduce the amount under options 
1 and 2 and the term under option 3 in the proportion such indebtedness bears 
to the cash surrender value. The policy provides after the payment of three 
premiums a cash surrender value of $49.00 and extended insurance four years 
and eleven months. Deducting from the cash surrender value the amount of the 
premium note extension and interest you will have a balance of $11.90 to pur- 
chase extended insurance, and this is simply a problem in arithmetic $49.00 will 
buy four years and eleven months extension and $11.90 will buy extended insur- 
ance for a period of one year and two months and nine days from the last 
anniversary of the policy, namely from October 16th, 1927. Therefore this 
extended insurance would have expired December 25, 1928, several months prior 
to the date on which the gentleman died.” 

[1] Assured died April 26, 1929. He knew he had not paid the third premium 
in full on this policy. The receipt given him for his extension premium note 
gave him specific notice that a nonpayment of the note on its due date would 
work a forfeiture on the policy contract—the note itself recited this effect. The 
statements made by the general agent to the insured, as shown by the testimony 
called his attention to the same facts and informed him in what manner the 
policy could be reinstated. Thus the assured, with full knowledge of the effect 
of nonpayment, permitted the default to render void his policy. Norris v. New 
England Mutual Life Insurance Co., 198 Ala. 41, 73 So. 377; Satterfield v. 
Fidelity Mutual Life Ins. Co., 171 Ala. 429, 55 So. 200. The validity and binding 
effect of the forfeiture clause in a life insurance policy for the nonpayment of the 
premium has been recognized and enforced in this jurisdiction. Norris v. New 
England Mut. Life Ins. Co., supra; Imperial L. I. Co. v. Glass, 96 Ala. 568, 
11 So. 671; Security Mut. Co. v. Riley, 157 Ala. 553, 47 So. 735; Equitable 
L.. A. Soc. v. Golson, 159 Ala. 508, 48 So. 1034. 

{2] There is no evidence indicating any waiver of the forfeiture clause on the 
part of the defendant company -for nonpayment of such premium. It has been 
held that the bare retention by the company of the note executed by the assured 
for the premium would not amount, after default in its payment, to a waiver 
of the forfeiture. Washburn v. U. C. L. I. Co., 143 Ala. 485, 38 So. 1011; Norris 
v. New England Mut. Life Ins. Co., 198 Ala. 41, 73 So. 377; Galliher v.. State 
Mut. L. I. Co., 150 Ala. 543, 43 So. 833, 124 Am. St. Rep. 83. 

[3] The statements made to the assured by the general agent called to his 
attention his default in the payment of the note, the forfeiture by reason thereof, 
and gave instructions for reinstatement; this did not amount to a waiver under 
all the evidence. Norris v. New England Mut. Life Ins. Co., supra; Provident 
Life & Accident Ins. Co. v. Hollums, 213 Ala. 300, 104 So. 522. 

The Norris Case, 198 Ala. 41, 73 So. 377, has been the rule in this state in 
contracts that are applicable, and was cited with approval in Cherokee Life 
Ins. Co. v. Brannum, 203 Ala. 145, 151, 82 So. 175. And in Reliance Life Ins. 
Co. v. Russell, 208 Ala. 559, 562, 94 So. 748, 751, it was declared: “It is not 
averred in the plea that there was any stipulation in the note, in the application, 
or in the policy, that the failure to pay at maturity a note received as payment 
of the initial premium should terminate, should forfeit the insurance on or after 
the maturity of the note. In the absence of effective contractual stipulations so 
concluding (Satterfield’s Case, 171 Ala. 429, 55 So. 200; Brannum’s Case, 203 


a. 145, 82 So. 175, and Norris’ Case, 198 Ala. 41, 73 So. 377, in each of which 


the contractual status considered was materially different in respect to forfeiture 
from that disclosed by the present plea 3), the failure of the insured to pay a 
note, authoritatively received as payment of the premium, wrought no forfeiture 


the insurance for the period such premium would maintain the insurance. 
25 Cyc. pp. 826-828.” 

[4] The policy of insurance contained several provisions that are pertinent. 
They are set out as follows in the order in which they appear in that contract: 
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TABLE A 

After pay- cash or paid-up TABLE B 

ment of loan value insurance Extended insurance after 

premiums for years mos pay- 
ment 
of 

3 yrs $49 $153 11 premiums 

for 
3 yrs. 


“* %* * This contract is made in consideration of the application for this 
Policy, hereby made a part hereof, and the payment of the first premiwm of 
Forty Three and 11/100 Dollars, and the payment of a like amount at the Home 
Office of the Company on or before the 16th day of October of each year 
beginning Oct. 16th, 1924 during the continuance of this Policy, or until twenty 
annual premiums have been paid. [Italics supplied.] * * 

“Non-Forfeiture provisions: If this policy should seta: by the non-payment 
of any premium after three full ycars premiums have been paid in cash, the 
company, upon legal surrender of the Policy within sixty days from such non- 
payment, will grant the following options: 

“1, The available Cash Surrender Value. 

“2. Paid-up, non-participating insurance, payable at the same time as _ this 
Policy. 

“3. lf neither of the foregoing Options shall have been applied for as above, 
this Policy shall continue automatically as term insurance from the last anniversary 
of the Policy, without participation in surplus for the full amount insured thereby, 
and for the number of years and months, as shown in Table B. 

“Nore: Any indebtedness against this Policy will reduce the amount under 
Options (1) and (2) and the term under Option (3) in the proportion such 
indebtedness bears to the Cash surrender value. The Company in its discretion 
may defer the payment of the cash value for a period not exceeding ninety 
days after the application therefor is received by this Company. [Italics supplied.| 
* * * 

“Re-instatement: Should this Policy lapse by nonpayment of premium, it may 
be re-instated at any time upon evidence of insurability satisfactory to the Com- 
pany and the payment of past due premiums with five per cent. interest thereon, 
and should the company require it any other indebtedness of the insured to the 
Company. [Italics supplied.] * * * 

“Grace: In case of default in the payment of any premium when due, this 
policy will be continued in force for the full amount for one month (not less 
than 30 days), and payment of premium may be made during that time without 
evidence of insurability. * * * 

“Payment of Premiums: * * * All premiums are due and payable annually 
in advance, but they may be paid in semi-annual or quarterly installments, at the 
Home Office of the Company in the City of Louisville, Ky., or they may be paid 
elsewhere to authorized agents on or before the dates when due, in exchange 
For receipts signed by the President, Vice-President, Secretary, Assistant Secretary, 
or Treasurer, and countersigned by such agent. If any premium, or note given 
therefor, be not paid when due, this Policy is null and void, subject to the non- 
forfeiture provisions contained herein. [Italics supplied.]” 


It will be noted that the opinion in Manhattan Life Ins. Co. v. Parker, 204 
Ala. 313, 85 So. 298, adverts to the lack of sufficient policy provisions as to 
forfeiture for nonpayment where the assured died within the period or year 
covered by the extension notes. Such was not the fact as to the instant policy, 
where the death occurred beyond! the one year period or the time of extension. 
The instant policy provides that it has a loan value, paid-up insurance, or extended 
insurance, only after the payment of the premium for three full years has been 
paid in cash, It required cash payment at and when stipulated to build up a 
reserve with which the period of extension could be purchased. 

Under the foregoing provisions of the policy, if that contract had been 
automatically extended to such date as the cash payment made would buy—to 
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December 25, 1928—this expiration would have been prior to the death of the 
assured on April 26, 1929. 

This is explained by the evidence of the vice president of the company as 
follows: 

“Q. * * * Assuming that contrary to the defendant's contention, that this 
premium extension note was paid when it fell due November 6th, 1927, tell the 
Court whether this policy would have been in force on the date of his death? 
* * * Answer: Yes sir, the payment of the note would have completed the 
payment of three full annual premiums and the policy provides extended insur- 
ance for four years and eleven months which would have started October 16th, 
1927, which of course would have carried the policy beyond the date of the 
death of the insured. 

“Question: Assuming that this note is to be paid by a reduction from the 
face of the policy would that place the insurance in force at the date of his 
death? Answer: It would not. 

“Question: Explain why. Answer: Assuming the amount of this note is an in- 
debtedness against the policy then by referring to the second page of the policy 
under benefits and provisions the policy provides: ‘Any indebtedness against this 
policy will reduce the amount under options 1 and 2 and the term under option 3 in 
the proportion such indebtedness bears to the cash surrender value.’ The policy 
provides after the payment of three premiums a cash surrender value of $49 
and extended insurance four years and eleven months. Deducting from the cash 
surrender value the amount of the premium note extension and interest you 
will have a balance of $11.90 to purchase extended insurance and this is simply 
a problem in arithmetic. $49 will buy four years and eleven months extension 
and $11.90 will buy extended insurance for a period of one year and two months 
and nine days from the last anniversary of the policy, namely October 16th, 
1927. Therefore this extended insurance would have expired December 25, 1928, 
several months prior to the death on which the gentleman died.” 

Such were the answers of an insurance expert as to the extension features 
of the policy sued on and the effect of nonpayment of premiums as to such 
extension. 

This is the just and reasonable interpretation of the contract, when all of its 
provisions are considered in the context and under the rules of law that obtain 
It is axiomatic that assured bought no other protection than that contracted and 
paid for under the law and rules governing the construction of insurance con- 
tracts, and their relation to all other contracts of like class. That is to say, the 
policy of isurance and its extension, if it existed, had no money value out of 
which could be deducted or paid the due premium for the extension to the time 
of assured’s death. All insurance is based on the doctrine of legal reserves paid 
in and becoming a part of the assets of the company. That is, if a policy should 
lapse before the legal reserve has established this nonforfeiture feature, then 
the insurance terminates without value. In order to create this reserve at the 
end of the third year, a certain part of each annual premium must be available 
and invested to earn the interest or percentage required. And until the full 
amount of the third premium is paid in cash there would not be the payment 
as required in the contract, of three full years’ premium to create the required 
reserve; and, as stated, without the full amount of this reserve there was no 
nontorfeitable value available to extend the insurance in force to date of assured’s 
death. The note was not paid in full creating the reserve. And the extended 
Insurance provision, not paid for, did not automatically carry the insurance in 
force beyond his death. 

The parties are competent to agree that upon nonpayment at maturity, the 
premium note shall become void and no part of the assets of the company, in 
which event all rights of the party must necessarily cease—a just provision for 
Protection of the other policyholders in the same class. And not having paid per 
contract at the time indicated, such assured is out of the class or group pro- 
tected by the provision for extended insurance at the time of his death. 

_ The affirmative instruction given the jury, at the request of the defendant 
in writing, under the uncontroverted evidence and reasonable tendencies thereof 
pt y Aiken, 205 Ala. 35, 40, 88 So. 135), was properly given. 

Affirmed, 


Anderson, C. J., and Brown and Foster, JJ., concur. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. MANKIN. 7 Div. 
Supreme Court of Alabama. Nov. 5, 1931. 
Rehearing Denied Dec. 17, 1931. 
138 Southern Reporter 265. 


59. 


2. INSURANCE. a : 

Whether insured suffered from syphilis when applying for life policy held for 
jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 

Action on a policy of life insurance by Beulah B. Mankin against the Mutual 
Life Insurance: Company of New York. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Reversed and remanded. 

O. R. Hood, of Gadsden, and Bradley, Baldwin, All & White, of Birmingham, 
for appellant. 

Culli, Hunt & Culli, of Gadsden, for appellee. 

Brown, J. 

This is an action of assumpsit by the beneficiary named in a policy of life 
insurance issued by the defendant on June 7, 1929, insuring the life of Harry L. 
Mankin, who died on the 19th of December, 1929. 

The defendant interposed two special defenses, presented in varying forms in 
six special pleas: First, that the insured, in his application for the insurance which 
was made a part of the policy, represented that he had had no illnesses, diseases, 
injuries, or surgical operations since childhood, which representation was untrue, 
in that “said insured, prior to the date of said application” and since childhood, 
was “affected with, and, within said time, had a disease, namely syphilis, which 
fact was known by insured when said statements in said application were made.” 

As to this defense some of the pleas alleged that said: false statements in- 
creased defendant’s risk of loss under said policy; others alleged that said repre- 
sentations were made with actual intent to deceive, and did deceive, the defend- 
ant in that in issuing the policy it relied thereon; others alleged, in the alternative, 
that said false representations were made with actual intent to deceive the de- 
fendant, and did deceive the defendant, into issuing said policy, or said statements 
or answers increased the defendant’s risk of loss under said policy. 

In the ninth plea as last amended, it was alleged that in the medical examin- 
ation, embodied in the application and made a part of the policy, insured was ask- 
ed: “16. What illnesses, diseases, injuries and surgical operations have you had 


since childhood?” To which question the said insured made the following ans- 
wer: “None.” 


The defendant avers that said answer was untrue, in this: “The insured, prior 
to the date of said application and since his childhood, and continuing from towit, 
1920, until his death, was affected with and had a disease, namely syphilis, and 
that said answer in said application was made by insured with actual intent to 
deceive, and did deceive defendant and/or increased the defendant’s risk of loss.” 

The other defense, asserted by the defendant’s special plea 8, is predicated on 
a stipulation in the application for the policy, “that the proposed policy shall not 
take effect unless and until the first premium shall have been paid during my con- 
tinuance in good health, and unless also the policy shall have been delivered to 
and received by me during my continuance in good health”’—this plea averring 
that said policy was delivered to and received by the insured “on to wit, the 7th 
day of June, 1929, and that between the date of the application and the date of 
the delivery of said policy and the receipt of the same by the insured, the insured 
did not continue in good health in this: that between said dates the insured was 
ill and was affected with syphilis, which fact was unknown to the defendant. And 


defendant avers that said fact increased its risk under the policy.” (Italics sup- 
plied.) 


While there is no positive evidence that the insured had syphilis at the time 
the application was made, or at the delivery of the policy to him, the defendant 
offered evidence that he consulted one or more physicians in about the year 1920, 


who by the aid of the Wasserman test diagnosed his trouble as syphilis, and that 
| 


he was then treated for that trouble, though not discharged as cured, and also 
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going to show that he died of paresis, a disease of the brain resulting only from 
syphilis. 

» [1, 2] While the medical witnesses for defendant agreed that it was not pos- 
sible to determine positively whether or not a patient was suffering from this dis- 
ease, except by the “Wasserman test”—an examination and analysis of the blood— 
and one of such witnesses, Dr. Ralls, testified that he did not make such test, but 
had it made at the state laboratory at Birmingham, and it was not shown who 
made it or the authenticity of the report upon which he formed his opinion, yet 
the testimony of Dr. Silvey was to the effect; “I made a test at the time to de- 
termine that. I made a blood test. * * * That is to say, I had his blood analyzed 
to determine what his condition was. That is what is known as the Wasserman 
test. In that test it was shown that his blood was positive. * * * When I say 
‘positive’ I mean by that, that he had this disease.” 

On this record, we are not able to affirm that the testimony of Dr. Silvey was 
not given from his personal knowledge and observation of the test, and appellee’s 
contention that there was no evidence tending to show that the insured was suf- 
fering from the disease cannot be sustained. This evidence, together with that 
offered by the plaintiff under this issue, presented a question for jury decision, 
and the affirmative charge was well refused. Louisiana State Life Ins. Co. v. 
Phillips (Ala. Sup.) 135 So. 841. 

In rebuttal of the testimony offered by the defendant, the plaintiff, testifying 
as a witness in her behalf, over an appropriate and timely objection by defendant, 
was allowed to give a negative answer to the following question: “I will ask you 
if at that time (April 16th, 1929, the date of the application) your husband was 
suffering from this disease called syphilis?” 

[3] While it may be conceded, though this is not decided, that a wife who has 
lived with her husband for twenty-seven years continuously in conjugal relations 
may be qualified to testify that on a specific date her husband was not affected 
with an acute venereal disease, we are not prepared to hold that she is competent 
to state as a fact or express an opinion that the husband did not have syphilis. 
The authorities establish a contrary rule. American Nat. Ins. Co. v. Rains, 215 
Ala. 378, 110 So. 606; McLean v. State, 16 Ala. 672; Dominick v. Randolph, 124 
Ala. 557, 27 So. 481; Critzer v. Donovan, 289*Pa. 381, 137 A. 665; Thaggard v. 
Vafes, 218 Ala. 609, 119 So. 647; Vaughn v. Vaughn, 217 Ala. 364, 116 So. 427; 
National Life & Accident Ins. Co. v. Stewart, 219 Ala. 491, 122 So. 621. 

[4] Nor can we affirm that this ruling was error without injury. The answer 
involved one of the issues to be determined by the jury, and it cannot be deter- 
mined what weight the jury gave this testimony. Brandon v. Progress Distilling 
Co., 167 Ala. 365, 52 So. 640; Travis v. L. & N. R. Co., 183 Ala. 415, 62 So. 851. 

[5] As heretofore pointed out, defendant’s plea 9 alleged, not only in the al- 
ternative, but in the conjunctive, that the representation was made with intent to 
deceive and increased the risk of loss, and without approving this form of plead- 
ing, the court will not be put in error for dealing with one phase of the plea in 
the oral charge, and not noticing the other. The assignments of error predicated 
on exceptions to the oral charge are without merit. 

For the error noted, the judgment must be reversed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


GRAND COURT OF ARKANSAS, ORDER OF CALANTHE, v. 
CARTER. No. 17. 
Supreme Court of Arkansas. Nov. 30, 1931. 
43 Southwestern Reporter (2d) 531. 


1. INSURANCE. 

Statute exempting benefit societies from insurance law provisions exempts 
them from statutes pertaining to regulation and incorporation, but not from 
laws regulating service upon corporations generally (Crawford & Moses’ Dig., 
§ 6071; Acts 1917, p. 2087). 

Crawford & Moses’ Dig. § 6071; Acts 1917, p. 2087, provides that, 
except as therein provided, fraternal benefit societies shall be governed 

by the act of which the statute is a part, Acts 1917, p. 2087, and shall be 

exempt from all provisions of the insurance laws of the state, not only 
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in governmental relations with the state, but for every other purpose, and 

that no law thereafter enacted shall apply to them, unless they be ex- 

pressly designated therein. 

(For other cases, see Insurance, Dec. Dig. § 814.) 

2. INSURANCE. 

Fraternal benefit society held not exempt from suit outside of county of 
domicile or principal place of business (Crawford & Moses’ Dig. §§ 1177, 6071, 
6091, 6092; Acts 1917, p. 2087). 

(For other cases, see Insurance, Dec. Dig. § 811.) 

Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 

Suit by George W. Carter and others, against the Grand Court of Arkansas, 
Order of Calanthe. From an order denying a motion to quash summons and to 
vacate judgment for plaintiff, defendant appeals. 

Judgment affirmed. 

Scipio A. Jones, of Little Rock, for appellant. 

Sam M. Levine, of Pine Bluff, for appellee. 

SMITH, J. 

This suit was brought in the Jefferson county circuit court against the 
Grand Court of Arkansas, Order of Calanthe (hereinafter referred to as the 
order), a fraternal benefit society, whose principal office or headquarters is in 
the city of Little Rock, in Pulaski county, by appellees, who alleged that they 
were the beneficiaries in a certificate issued to one Mattie Carter, a deceased 
member of said order, and that, although said certificate was in full force and 
effect at the time of the insured’s death, payment of the certificate had been 
refused after proper demand for payment had been made. 

A summons was issued and was returned as having been served on W. E. 
Floyd, the state insurance commissioner, as “the agent designated for service by 
the Grand Court of Arkansas, Order of Calanthe,” by the sheriff of Pulaski 
county, Ark. Thereafter a judgment was rendered in the circuit court of Jef- 
ferson county on September 20, 1930. 

On October 6, 1930, a motion was filed to quash the summons and to vacate 
the judgment, for the reason that the circuit court of Jefferson county had no 
jurisdiction of the cause of action. The motion to vacate the judgment alleged 
the existence of a valid defense to the original suit, in that the certificate sued 
on had lapsed for the nonpayment of dues, and that the plaintiffs were not the 
real beneficiaries under the certificate. 

The motion to vacate the judgment alleges that the order is a fraternal 
benefit society duly organized under the provisions of Act No. 462 of the Acts 
of 1917 (vol. 2, Acts 1917, page 2087), appearing as sections 6068 et seq., of 
Crawford & Moses’ Digest, and that under a section of this act appearing as 
section 6071, Crawford & Moses’ Digest, the order was exempt from suit in 
any county except that of its domicile or principal place of business, which was 
in Pulaski, and not in Jefferson, county. This section reads as follows: “§ 6071. 
Except as herein provided, such societies shall be governed by this act, and 
shall be exempt from all provisions of the insurance laws of this State, not only 
in governmental relations with the State, but for every other purpose, and no 
law hereafter enacted shall apply to them, unless they be expressly designated 
therein.” 

A portion of section 17 of the act of 1917 appears as section 6091, Crawford 
& Moses’ Dig., and provides that “every society * * * shall * * * appoint in writ- 
ing the Commissioner of Insurance * * * to be its true and lawful attorney on 
whom all legal process in any action or proceeding against it shall be served, 
and iri such writing shall agree that any lawful process against it which is served 
upon such attorney shall be of the same legal force and validity as if served 
upon the society. * * *” 

Another portion of the same section appears as section 6092, Crawford & 
Moses’ Dig., and reads as follows: “§ 6092. Copies of such appointment, certified 
by said insurance department, shall be deemed sufficient evidence thereof and 
shall be admitted in evidence with the same force and effect as original thereof 
might be admitted. Service shall only be made upon such attorney, must be 
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made in duplicate upon the Commissioner of Insurance, or, in his absence, upon 
the person in charge of his office, and shall be deemed sufficient service upon 
such society; provided, however, that no such service shall be valid or binding 
against any such society when it is required thereunder to file its answer, plead- 
ing or defense in less than thirty days from the date of mailing the copy of 
such service to such society. When legal process against any such society is 
served upon said Commissioner of Insurance, he shall forthwith forward by 
registered mail one of the duplicate copies prepaid and directed to its secretary 
or corresponding officer. Legal process shall not be served upon any such society 
except in the manner provided herein.” 

It is insisted that under sections 6071 and 6092, Crawford & Moses’ Digest, 
and under section 1177, Crawford & Moses’ Digest, the defendant order should 
have been sued in the county of its domicile, and not elsewhere. Section 1177, 
Crawford & Moses’ Digest, reads as follows: “§ 1177. Where any action em- 
braced in the preceding section is against a single defendant, the plaintiff shall 
not be entitled to judgment against him on the service of a summons in any 
other county than that in which the action is brought, unless he resided in that 
county at the commencement of the action, or unless, having appeared therein, 
he fails to object, before the trial, to its proceeding against him.” 

[1, 2] We think counsel have misinterpreted the purpose and effect of the 
sections of the act of 1917 above quoted. Section 4 of the act appearing as 
section 6071, Crawford & Moses’ Digest, does exempt appellant order and other 
fraternal benefit societies from all provisions of the insurance laws “of this 
State, not only in governmental relations with the State, but for every other 
purpose, and no law hereafter enacted shall apply to them, unless they be ex- 
pressly designated therein,” but we think this means, as the title to Act No. 462 
indicates, that they are exempt from statutes “pertaining to the regulation and 
incorporation” of such associations, and not from laws regulating service upon 
corporations generally. 

In the case of Mutual Aid Union v. Blacknall, 123 Ark. 377, 185 S. W. 465, 
it was insisted that the defendant, a mutual aid society having its principal office 
and place of business in Benton county, had been improperly sued in Logan 
county. This insistence was based upon section 4348, Kirby’s Digest, which pro- 
vides that “The insurance laws of the state shall be so construed as not to 
apply in their operation and requirements to any mutual aid society or organiza- 
tion in this state. * * *” But in overruling that contention, we said that the stat- 
ute did not undertake to deal with the subject of service upon such mutual com- 
panies and could not, therefore, be held to provide for a different manner in 
which such companies may be sued and served with process, and therefore the 
suit had been properly brought in Logan county. 


Here, the act of 1917 does to some extent deal with the question of service, 
but only to the extent of providing that such companies must agree, as a con- 
dition upon which they may be authorized to do business in this state, that ser- 
vice may be had as against them upon the insurance commissioner. It is not 
provided in the act of 1917 that such suits must be brought in the county where 
the insurance commissioner maintains his office. Indeed, many of these societies 
do not have their principal offices in Pulaski county, the capital county of the 
state, where the insurance commissioner maintains his office. So, therefore, in 
many cases it would not be possible to sue such societies in the counties where 
they have headquarters and also obtain service in that county against the insur- 
ance commissioner, who maintains his office in another county. If suits can only 
be maintained in the county where service is had, then all suits would have to 
be brought in Pulaski county, for service cannot be had on the insurance com- 


missioner elsewhere, even though the society had done no business in that county 
and had no office there. 

We therefore conclude, as was said in the Blacknall Case, supra, that the 
Statute had not undertaken to deal with the question of service, and that it did 
not do so further than to provide that it should be had upon the insurance com- 
missioner. The exemption of the act of 1917, as its title indicates, is limited to 
the : ulation and incorporation of such societies. 


was not so expressly held in the case of United Order of Good Samaritans 
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v. Brooks, 168 Ark. 570, 270 S. W. 955, but such was the effect of that decision. 
That was an appeal in which, as in the instant case, a motion had been filed to 
vacate a default judgment and to quash the service, and section 6092, Crawford 
& Moses’ Dig., was invoked in support of the motions. It is true the point there 
raised was that the summons was defective, but we held that there had been no 
violation of the statute rendering judgment in Arkansas county, although we 
know, from an inspection of the record in that case, that the defendant, a frater- 
nal benefit society, had its principal place of business in St. Francis county. The 
opinion in that case was delivered April 13, 1925, and the case arose subsequent to 
the passage of the act of 1917. 

Now, it was held in the case of Phillips vy. Mosaic Templars of America, 154 
Ark. 173, 241 S. W. 869, that the provisions of section 6153, Crawford & Moses’ 
Dig., did not apply to the certificate there in suit, which had been issued by a 
fraternal insurance society. Section 6153, Crawford & Moses’ Dig., provides 
that suits arising on policies of insurance may be maintained at any time within 
the period prescribed by law for bringing actions on promises in writing, and 
that any stipulation to the contrary in the policy should be void. It was there 
held that a limitation in a benefit certificate issued by a fraternal insurance so- 
ciety requiring suit to be brought within one year after the cause of action ac- 
crued was valid, notwithstanding the provisions of section 6153, because section 
6071, Crawford & Moses’ Dig., had exempted such societies from all insurance 
laws of the state regulating them, unless they were expressly designated therein. 

That holding is not in conflict with the view here announced, for the reason 
that section 6071 had exempted fraternal orders from the insurance laws of the 
state in the matter of their regulation in their dealings with their memberships, 
and the adoption of a rule by such societies, and made a part of the certificates 
issued to their members, was one of these regulations. It is not alleged here 
that appellant order had any regulations or rule prescribing the venue of suits 
brought against it, whereas in the Phillips Case, supra, the fraternal order did 
have a limitation in its benefit certificates as to the time within which suits 
might be brought upon certificates issued by it. 

We conclude, therefore, that the suit was properly brought in Jefferson 
county, and the defense now asserted should have been there interposed. 

We are not unmindful that section 6092 has been amended by Act No. 104 
of the Acts of 1931 (Acts 1931, page 290), it being there provided that service 
had in conformity with section 6092 “shall be sufficient to give jurisdiction to 
the courts of the state, sitting in any county where such society has a local 
lodge, or where the death of the insured occurred, or where the beneficiary in 
the certificate or policy of insurance resides.” 

The act of 1931 is not a legislative construction of the act of 1917. Indeed, 
the act of 1931 may have been passed to put at rest the question raised in this 
suit, the judgment in which was rendered before the passage of the act; a ques- 
tion which does not appear to have been previously raised in any of the many 
suits prosecuted against fraternal insurance societies, just as the instant case was. 

The judgment is correct, and is therefore affirmed. 


LEVELL v. METROPOLITAN LIFE INS. CO, Civ. 7595. 
District Court of Appeal. First District, Division 2, California. Nov. 20, 1931. 
5 Pacific Reporter (2d) 430. 


1. INSURANCE. ; ; ; : 

Amendments to Civil Code increasing wife’s interest in community property 
could not give her vested interest in community property theretofore acquired 
(Civ. Code, § 16la, as added by St. 1927, p. 484). 

This is so since amendments increasing wife’s rights in community 
property are inapplicable to community property acquired before their 
adoption. 

(For other cases, see Insurance, Dec. Dig. § 584.) 

Appeal from Superior Court, Alameda County; Leon E. Gray, Judge 

Action by Mattie Fern Levell against the Metropolitan Life Insurance Com- 
pany. From an adverse judgment, plaintiff appeals. 

Affirmed. 
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Eloise B. Cushing, of Oakland, for appellant. 

F. Eldred Boland and Knight, Boland & Christin, all of San Francisco, for 
respondent. : 

Francis V. Keesling, of San Francisco, amicus curiz. 

DooLING, Justice pro tem. 

This is an appeal on the judgment roll from a judgment in favor of de- 
fendant and respondent, the Metropolitan Life Insurance Company. From the 
findings it appears that on or about December 1, 1925, respondent insurance 
company issued to one James Levell a policy of insurance upon his life for 
$1,000 payable to his mother as beneficiary; that on or about December 31, 
1925, James Levell married the plaintiff and appellant, Mattie Fern Levell, and 
they continued to be husband and wife until December 20, 1927, upon which 
date James Levell died; that all premiums upon this policy of insurance wer¢ 
paid from the community funds of appellant and James Levell; and that on 
December 21, 1927, respondent insurance company paid the sum of $1,000 due 
under the policy to the mother of James Levell as beneficiary, without any notice 
or knowledge that appellant was the wife of James Levell or claimed any 
interest in the proceeds of the policy. 

It is appellant’s contention that, by the adoption of section 16la of the Civil 
Code in 1927 (St. 1927, p. 484), she acquired a vested interest in the community 
property, including this policy of insurance, and that the payment of the principal 
sum of the policy to the beneficiary amounted to a conversion of that interest 
by respondent insurance company entitling her to a recovery from the respondent. 

[1] Upon the record before us, we are not called upon to consider this 
ingenious argument. Prior to the adoption of section 16la, Civil Code, in 1927, 
the Supreme Court held in Blethen v. Pacific Mutual Life Insurance Co., 198 
Cal. 91, 243 P. 431, that a widow could not recover from an insurance company 
which had paid the beneficiary under a policy of insurance upon the life of a 
deceased husband, even though the premiums had been paid with community 
funds, where at the time of payment the insurance company had no knowledge 
or notice of the widow’s claim. 

[2] It is well settled that amendments increasing the rights of the wife in 
community property have no application to community property acquired prior 
to their adoption (article on Community Property, 1930 Supplement to Cal. Jur., 
§ 80, p. 117; McKay v. Lauriston, 204 Cal. 557, 566, 269 P. 519, and cases therein 
cited), and section 16la could not therefore give the wife a vested interest in 
community property acquired prior to its effective date. It was neither pleaded 
in the complaint nor found by the court that any of the community funds used 
in payment of any premium upon the policy here in question were acquired sub- 
sequent to July 29, 1927, the date upon which Civil Code, § 16la, became 
effective. In the absence of such finding, appellant is in no position to urge any 
rights under that section. It follows that this case is governed by the rule laid 
down in Blethen v. Pacific Mutual Life Insurance Co., supra. 

Judgment affirmed. 

We concur: Nourse, P. J.; Sturtevant, J. 


LEGARE v. WEST COAST LIFE INS. CO. Civ. 7928. 
District Court of Appeal, First District, Division 1, California. Nov. 28, 1931. 
5 Pacific Reporter (2d) 682. 
1. INSURANCE. 


Evidence supported jury’s verdict that illustration sheet was physically at- 
tached to life policy when delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. 

Language of life policy held to incorporate attached illustration sheet, showing 
amount of surplus payable in twenty years into policy. 

The policy provided that twenty years from date company guaranteed 
that cash value of policy should be $3440, and, in addition thereto, the 
policy’s share of the surplus earnings then apportioned by company, and 
provided that the benefits, statement, and values on succeeding pages of 

the policy were made part thereof, and the illustration sheet showing 
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amount of surplus payable in twenty years was pasted to third page of 

policy. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

3. INSURANCE. : 

Where life policy was signed, it was unnecessary that illustration sheet 
pasted to policy be signed to make it binding on insurer (Civ. Code, § 416). 

(For other cases, see Insurance, Dec. Dig. § 133[3].) 

4. INSURANCE. 
ae What is written in insurance policy controls what is printed (Civ. Code, § 
1651). 
(For other cases, see Insurance, Dec. Dig. § 149.) 
5. INSURANCE. 

Illustration sheet showing amount of surplus payable at end of twenty years 
attached to life policy bound insurer to pay amount of surplus earnings stated. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

6. INSURANCE. 

Where life policy contained option of insured to take stated amount oi 
surplus at end of twenty years, stipulation in policy respecting apportionment or 
distribution of surplus earnings did not bind insured to accept smaller amount 
determined by following certain method. 

The stipulation referred to provided in substance that in any appor- 
tionment or distribution of surplus earnings, principle and method which 
might be adopted by company for such apportionment or distribution and 
its determination of amount belonging to policy should be conclusive 
upon insured. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by Balie Peyton Legare against the West Coast Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Francis V. Keesling, C. A. §. Frost, and Garton D. Keyston, all of San 
Francisco, for appellant. 

William M. Abbott, K. W. Cannon, Cyril Appel, and Ivores R. Dains, all 
of San Francisco, for respondent. 

GoopEL, Justice pro tem. 

This appeal is from a judgment on a verdict for $2,826.85. The action was 
brought by the respondent, a policyholder, to recover from the appellant, an 
insurance company, the share of the surplus earnings, apportioned at the end of 
the twenty-year period, to which the respondent claims his policy is entitled. 
The appellant claims that such share is $1,025.87 and no more, which amount it 
always has stood ready to pay. The position of the respondent is that the policy 
contains an outright promise to pay a stated figure as the policy’s share of the 
surplus earnings, which view was taken by the jury. The question presented is 
whether a so-called illustration sheet attached to a policy of life insurance 1s a 
part of the contract and, if so, whether the legal effect of an “option” therein 
is a promise to pay the insured (at his election) the amount therein shown, or 
merely an estimate and a prediction that such amount ought to be coming to him 
at the end of twenty years. 

[1] In 1909 the appellant issued to the respondent a $5,000 endowment policy, 
on the first page of which is found, among other promises, the following: 
“Twenty years from the date hereof, which is the end of the dividend period, 
the Company guarantees that the Cash Value of this Policy * * * shall be 
$3,440 * * * and in addition thereto the Policy’s share of the Surplus Earnings 
then apportioned by the Company.” The signatures of the officers appear upon 
the first page only, and just above them is the provision that “the Benefits 
Statements and Values on the succeeding pages of this Policy are made a part 
hereof.” On the question whether the illustration sheet was attached to the 
policy when issued, the respondent testified without contradiction that when the 
policy was delivered to him the sheet was pasted to its third page; further, 
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that the figures on the sheet were substantially those given him by the agent 
during negotiations; that in 1929 when he last saw the policy the sheet was 
attached as at first; and he introduced in evidence a photostatic copy of the 
“policy” sent him by the appellant in 1920, which included the “illustration.” 
The sheet, detached from the policy—but with its missing upper left-hand corner 
still stuck to the third page—was introduced in evidence without any testimony, 
however, as to when or how it had become detached. All these facts were, of 
course, before the jury, whose verdict for the respondent impliedly found as a 
fact that the sheet was physically attached to the policy when delivered, and 
we are satisfied that the evidence on that score is more than sufficient to support 
the verdict. 

[2] In addition to the question thus presented to the jury, we are satisfied 
that the sheet was, as a matter of law, part of the policy and so intended to be 
by the company. The appellant points out that the policy contains no stipulation 
expressly making the illustration part of it, but meaning and effect must, of 
course, be given to the provision on the first page of the policy that “the 
Benefits, Statements and Values on the succeeding pages of this Policy are made 
a part hereof.” The company doubtless recognized that the form in general use 
would not be adequate to cover all possible risks, and that peculiar and special 
cases were bound to arise and would have to be added. This very case presents 
an example of that, for the uncontradicted evidence shows that this was to be 
a “special policy issued to only a very few professional men,” and, further, that 
the figures in the illustration were made up by the company’s actuary at the time, 
for this policy. The illustration sheet contains “benefits” and “values”; it 
certainly is a “statement,” and it was pasted to one of the “succeeding pages.” 
We are satisfied that the jury could have reached no other conclusion on the 
facts, but we are satisfied, also, that the language of the policy itself was 
designed to, and did, incorporate the illustration sheet into it. 

[3] Attention is drawn by the appellant to the fact that the “illustration” 
is not signed, and section 416 of the Civil Code, requiring all policies to be 
subscribed by the president or vice president and countersigned by the secretary, 
is invoked, as well as a provision of the policy itself so requiring. The policy 
proper is of course signed. That is all that the law requires. No requirement 
has been called to our attention that every rider attached to a policy must, 
likewise, be signed. It is not a question of a modification of the policy after its 
issuance. This sheet, as we have seen, was part and parcel of the policy when 
it was issued. 

[4, 5] The principal inquiry is as to the legal meaning of this illustration 
sheet. Is it, in law, a definite and specific amplification of a broader and more 
general promise, or is it mere “sales taik” resigned to entice a prospective 
insured? This inquiry calls for a somewhat detailed examination of the paper. 

The sheet is much like an ordinary business letterhead in size and appearance, 
with the company’s name printed, and its home office building pictured, at the 
top. Its design, printing, and ruling show that it was specially prepared. It is 
printed in red and black ink and ruled horizontally and in vertical columns 
with spaces left for the filling in of figures. In what follows, italics will be 
used to indicate what is written in, all else being printed in type of varying sizes 
and styles. Under the company’s name is printed “Office Clinton J. Hutchins 
General Agent California” and his address. Then follows the heading “TIllus- 
tration” in large type, and under it the following: 

“Limited Premium Policies Deposit $394.00 1st 10 yrs. 
“Age 45 Amount $5,000 Deposit $151.50 2nd 10 yrs. 
“Options or Settlements at the Selection of the insured at the end of the 

Deferred Dividend Period (20 years) 

“(In red ink): The only figures authorized by the Company to be inserted in 
this blank are those printed in its rate book. 
“Options. 

“Ist. Receive a Fully Paid-up Participating Policy for $5,000.000 and the 
surplus $2,881.48 Earnings then apportioned: In Cash, or 
In Equivalent Paid-up Participating Insurance, or $8,914.00 
“3rd. In Equivalent Annual Income for life, or $735.00 
“4th. Withdraw the Guaranteed Cash Value of $3,440.00 and in addition the 

Surplus Earnings then apportioned In Cash 2,881.48 Total $6,321.48.” 


“Ond 
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(The figures $2,881.48,” both times they appear, are written in red ink; all 
other figures are written in black ink.) Then follow six columns (not par- 
ticularly material here) under the heading “Guaranteed Values. These values 
are in the policy,” such columns being entirely filled in by handwritten figures 
and showing, respectively, the amount payable in event of death, cash or loan 
value, automatic paid-up life insurance, and extended insurance at each of the 
twenty years, the tables being filled out, obviously, to fit this particular case. 
The whole table we have described fills the entire sheet. 


Clinton J. Hutchins testified that the company furnished the illustration blanks 
and that the figures on this one were written by Eugene D. Eaton, one of the 
agents through whom this policy was written. E. L. King, Eaton’s fellow agent 
in writing this policy, testified, on behalf of the appellant, that the figures he had 
written in “had to come from the home office,” and, further, that “Mr. Eaton got 
those figures from Mr. Beaudry; * * * He was the actuary of the company * * * 
the actuary’s duties in a life insurance company are to figure out any kind of 
a contract. I have had other contracts figured out by him that were not in the 
rate book, and Mr. Beaudry would figure them out for you. He was employed 
by the company for that purpose; he was one of the officers of the company.” 


We are satisfied that the illustration in an amplification and extension oi 
the “guarantee” already quoted and that it should be read as part of it. In the 
“guarantee” on the first page, the company fixed $3440 as the cash value of the 
policy at the end of twenty years, but at that point it descends into no detail 
with respect to the additional “Surplus Earnings then apportioned by the Com 
pany,” or as to how they shall be arrived at, or what they amount to. The 
illustration sheet seems to be an appropriate way to accomplish this; its contents 
are in no way inconsistent with the general guarantee, but, on the other hand, 
dovetail with it. It is a settled principle that what is written controls what 1s 
printed in a contract. Civ. Code, § 1651. The general guaranty (except the figure 
“$3440.00” which was writen in) is printed, and presumably 1s to be found in 
every policy of this type; the illustration, on the other hand, is almost entirely 
handwritten. There is nothing on the face of the illustration sheet to indicate 
that it was mere “sales talk” or simply a prophecy or estimate. On the con 
trary, everything about it is consistent with the idea that it is an amplification 
of the general language of the guaranty provision found on the first page, for 
it makes clear, definite, and specific what has been only general. Further, if 
the illustration were ‘not intended to mean what it says, why attach it to an 
already formidable document? Take, for instance, the heading “Options or 
Settlements at the Selection of the insured at the end of the Deferred Dividend 
Period (20 years).” Certainly this is tantamount to a promise that at the end 
of 20 years the company will pay the amount therein shown according to the 
option which the insured elects to exercise. Then follows a somewhat guarded 
statement printed in red ink: “The only figures authorized by the Company to 
be inserted in this blank are those printed in its rate book.” But an insured is 
not supposed to know what figures are, or are not, printed in the rate book, 
and there is nothing in the record to show that the respondent knew anything 
about them. Moreover, the figures were supplied and written in by the com- 
pany’s people, and the sheet, by being pasted to it, was made a part of the 
policy, as has been noted. Then follow the “Options.” The fourth is the one 
in question, namely: “Withdrawn the Guaranteed Cash Value of $3,440.00 and in 
addition the Surplus Earning then apportioned In Cash 2881.48 Total $6,321.48.” 
If, as contended by the appellant, the illustration is not to be read as part of the 
policy, although physically attached to it, and if its language is not contractual 
language, what possible purpose is it supposed to serve? Civ. Code, § 1641. If it 
had seryed its purpose in enticing the respondent to become an insured, it 1s 
difficult to understand why it was left attached to the policy when it was 
delivered. The respondent relies chiefly upon the case of Forman vy. Mutual Life 
Insurance Co., 173 Ky. 547, 191 S. W. 279, 285, L. R. A. 1918F, 330, Ann. Cas 
1918F, 880. What is said therein aptly applies to this inquiry and may well be 
adopted: “But if the company did not intend to practice a fraud on forman 
or to deceive him * * * what was the purpose in making a part o! the 
contract this ‘illustration’ and specifying in it that he should have the option at 


¢ . “O04 2? 2” 
the end of 20 vears ‘to draw accumulated surplus in cash, * * * S990.0e4 
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We are satisfied with the reasoning of the Forman Case, and we can find no 
substantial distinction between that case and this. An earlier Kentucky case upon 
which the respondent relies—and we think with justification—is Equitable Life 
Assur. Soc. v. Meuth, 145 Ky. 160, 140 S. W. 157, 158, Ann. Cas. 1913B, 661. A 
reference to the report of that case will show the facts to be substantially the 
same as those in the instant case. In analyzing the language “together with the 
surplus then apportioned by the society,” the court says: “When we come to 
construe the contract, the only purpose of the writer in setting down the figures 
‘$544’ after the words ‘together with the surplus then apportioned by the society’ 
could have been to indicate that the surplus thus apportioned by the society should 
be $544. This is not only the natural meaning of the words but we do not see how 
any other meaning can be given to them. In like manner the figures ‘$544 
after the word ‘cash,’ must mean $544 in cash. The grammatical construction of 
the words is that in the second contingency the policy holder may continue his 
policy and withdraw the accumulated surplus either in cash, $544, or have paid 
up insurance, $1,000, or an annuity.” 

In all the cases relied upon by the appellant, distinctions are to be found 
either in the language used in the illustration or in the way it is related to the 
policy proper. Maddox v. Mutual Life Ins. Co., 193 Ky. 38, 234 S. W. 949, 950, 
22 A. L. R. 1276, is cited from the same jurisdiction as the Forman and Meuth 
Cases. It holds the language to be nonpromissory, but it in no way questions 
the authority of the Forman Case. A brief quotation of the language found in 
the “Adapted Illustration,” in Maddox’s policy will show at a glance that the 
case is not similar to either the Forman Case, the Meuth Case, or the case at bar. 
It read: “ “The accompanying figures are correct as an illustration adopted from 
the past experience of the company.’ * * * The surplus portion, i. e., former re- 
sults ($10,247), added to the reserve value or incorporated with the equivalent 
options in this example is to be understood as a sum adapted for purposes of gen- 
eral illustration only, and to be based on actual experience in policy results of the 
past, and not as pledged hereby in future settlements.” The court itself distin- 
guishes the two cases as follows: “It will thus appear that the deceptive language 
found in the Forman Illustration is wanting in the Maddox Illustration, since in 
the latter attention is sharply drawn to the reserve which is ‘guaranteed,’ and to 
the item of surplus immediately thereunder, which purports to be only ‘former 
policy results.” In Mutual Life Insurance Co. v. Brock, 203 Ky. 229, 262 S. W. 
4, also relied upon by appellant, the “Adapted Illustration” was hedged in with 
the same language found in the Maddox policy and just quoted. The Kentucky 
Court of Appeals simply followed the Maddox Case, pointing out its distinction 
from the earlier Forman decision. Tourtellotte v. New York Life Ins. Co., 155 
Wis. 455, 144 N. W. 1117; Untermyer v. Mutual Life on Co.» 128 App. 
Div. 615, 113 N. Y. S. 221; and Williams v. N. Y. Life Ins. Co., 122 Md. 141, 89 
A. 97, are likewise relied upon by the appellant. All are distinenishab le from the 
case at bar and the distinctions pointed out in the Forman Case. 

The appellant argues that the respondent, an intelligent professional man, 
could not possibly have been misled into believing that the surplus earnings ap- 
portionable to a particular policy twenty years thereafter could be forecast or 
predicted when the policy was written. The testimony is interesting in this re- 
gard, for it shows that the respondent questioned this very point at the time. 

“OQ. What did you say? A. I asked why they could come to the definite figure, 
and a said they knew how to do it. 

. But that didn’t fool you, did it? A. I am not a life insurance man, and I 
did not know anything about how they did their business. 


“Q. You did not really believe that when they first told you that? A. I ab- 
solutely did. If I did not I would not have taken the policy. * * * I did not take 
the agent’s word. I took the policy itself which came from the company, I as- 
sumed they knew their business.” 

It must also be borne in mind, in this same connection, that the policy was 
permitted to lapse and that the company’s renewal superintendent successfully so- 
licited the respondent to have it reinstated. This was done. The same policy, 
with the same illustration sheet attached, was reinstated and, as has been said, 
when a photostatic copy was sent the respondent such copy included the illustra- 
tion sheet. Twice, then, the respondent acted upon the figures in the illustration 
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sheet, and the second time, if not the first, he changed his position and reobli- 
gated himself after he had once permitted the policy to lapse. 

[6] Under the heading “Statement” on page 2 of the policy are found certain 
provisions in fine print, among which is the following: “In any apportionment or 
distribution of surplus earnings, the principles and methods which may be adopted 
by the Company for such apportionment or distribution, and its determination of 
the amount belonging to this Policy shall be conclusive upon the Insured. * * *” 
It is urged that this provision binds the respondent to accept the $1,080.50 without 
question. A card was introduced in evidence showing $1,080.50 to be the amount 
apportionable at the end of the 20th year, and there was testimony that that 
figure was arrived at according to a principle and following a method. There was 
nothing to show, however, what the principle was or what method was followed. 
But be that as it may, from the view we take of the case we are satisfied that the 
respondent was not subject to this stipulation in the policy. The fourth option, 
which he exercised, called for the payment of a stated, definite figure, and any 
computation less than that—however arrived at—would not alter the appellant’s 
obligation. 

We find no error in the record, and for the reasons herein given are satisfied 
that the judgment should be affirmed. It is so ordered. 

We concur: Tyler, P. J.; Knight, J. 


MUTUAL LIFE INS. CO. OF NEW YORK v. DICKENS. No. 21324. 
Court of Appeals of Georgia, Division No. 2. Dec. 17, 1931. 
161 Southeastern Reporter 657. 
Z. INSURANCE. 


Whether circumstances rebut presumption of death from seven years’ ab- 
sence is generally question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
3. INSURANCE. 

Whether presumption of death applied in case of insured who had Icft home 
nine years before, and for whom search had been made without success, /ield 
question for jury. 

The evidence disclosed that the insured’s father had offered a reward 
for information concerning him, had notified insurance company of son’s 
disappearance, and had made trip in search of him, but that insured had 
never been heard from since his disappearance. While it appeared that 
insured had sold cotton on which his father had landlord’s lien, without 
father’s permission, and had frequent quarrels with his wife, there was 
other evidence tending to show that relations between insured and his 
father’s family were agreeable, and that the father had indulged the son 
in many derelictions. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error from City Court of Athens; Henry C. Tuck, Judge. 

Suit by O. R. Dickens against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Bryan, Middlebrooks & Carter, of Atlanta, and Wm. K. Meadow, of Athens, 
for plaintiff in error. 


Lamar C. Rucker, of Athens, for defendant in error. 


Syllabus Opinion by the Court. 

Jenkins, P. J. 

{1] 1. “The presumption of the duration of life, with respect to persons Ol 
whom no account can be given, ends at the expiration of seven years from the 
time when they were last known to be living.” Doe ex dem. Cofer v. Flanagan, 
1 Ga. 538; Adams y. Jones, 39 Ga. 479 (4); Hansen v. Owens, 132 Ga. 648, 64 S. 
E. 800; Gantt v. American National Ins. Co., 173 Ga. —, 160 S. E. 345. ; 

[2] 2. While the presumption of death arising from seven years’ absence ol 
a person from his accustomed place of abode, unheard from, is not conclusive 
and may be rebutted by proof (Murchison v. Green, 128 Ga. 339, 342, 57 S E. 
709, 11 L. R. A. [N. S.] 702), whether the circumstances of the case are such 
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as to account for his not being heard of without assuming his death, is ordinarily 
a question of fact to be determined by the jury 17 C. J. 1173, § 15. And see 1 
Greenleaf on Evidence (16th Ed.), 138, § 41. 

[3] 3. In the instant suit on a policy of insurance, on which all the prem- 
iums had been paid, where the evidence relied on to establish the maturity of 
the policy was that the insured had left his home in Georgia about nine years 
prior to the filing of the petition, and where the testimony showed that the 
father of the insured had offered a reward for information concerning him, had 
investigated every rumor concerning his whereabouts, had informed the insur- 
ance company of the son’s disappearance and asked it to locate the insured, and 
made one trip to another state in search of him, and where the testimony showed 
that the insured had never been heard from since his disappearance, more than 
nine years before the suit was filed, a verdict in favor of the plaintiff was au- 
thorized. It cannot be said that the circumstances appearing from the evidence, 
that the insured, who was a tenant on land belonging to his father, had sold 
cotton on which the father as landlord had a lien, without obtaining his per- 
mission, and that the insured had frequent quarrels with his wife and left minor 
children at home with his wife, and thus might have been guilty of abandon- 
ment, constituted facts such, as a matter of law, account for his not being heard 
of without assuming his death; especially since there was other evidence tend- 
ing to show that the relations between the insured and his father’s family were 
pleasant and agreeable, and that the father had indulged the son in many dere- 
lictions, and that the father, up to the time of the trial, had continued to con- 
tribute to the support of the children. Accordingly, the verdict in favor of the 
plaintiff, which is the second verdict in her favor, cannot be set aside on the 
general grounds, as elaborated, as being without evidence to support it. 

[4] 4. The defendant’s request to charge that if the jury believed from the 
evidence that the insured was “not dead, but that his absence and silence and 
failure to communicate with his family and friends has been caused by his de- 
sire to conceal himself, you should return a verdict for the defendant in this 
case,” was covered by the charge of the court; the court instructing the jury 
as follows: “The presumption of death, arising by reason of seven years’ absence 
as above explained, is only a prima facie and not a conclusive presumption, 
and may be rebutted by facts and circumstances in evidence which in the judg- 
ment of the jury account for the absence without assuming death.” The court 
further instructed the jury that the presumption of death “does not prevail, if 
the facts and circumstances in evidence satisfactorily explain and show a rea- 
son for the absence.” and that “if the evidence in the case satisfies your minds 
that seven years’ absence and silence of the insured is occasioned by some cause 
other than death, then the presumption of death by reason of such absence, un- 
heard from, would be overcome and rebutted. Further, if the facts and circum- 
stances in evidence authorize a reasonable inference that the person in question 
is not dead, though lost to sight and unheard of for seven years, the law will 
not presume he is dead.” . 

Judgment affirmed. 

Stephens and Bell, JJ., concur. 


SMITH v. MASSIE. No. 14282. 
Appellate Court of Indiana, in Bane. Dec. 17, 1931. 


179 Northeastern Reporter 20. 
3. INSURANCE. 
Facility of payment clause in industrial policy protects insurer in all cases 
where insurer makes payment in accordance therewith. 
(For other cases, see Insurance, Dec. Dig. § 583[2].) 
4. INSURANCE. 


Payment by insurer under facility of payment clause in industrial policy 
oes not operate ipso facto to confer on payee legal right of property therein. 
Payment by insurer in exercise of option under facility of payment 
clause in industrial policy constitutes payee trustee who holds funds in 

trust for benefit of insured’s estate. 


(For other cases, see Insurance, Dec. Dig. § 583[2}.) 
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5. INSURANCE. 

Insurer’s payment, under facility of payment clause, to insured’s husband 
constituted husband trustee; hence fund could be recovered from him by ad- 
ministratrix (Burns’ Ann. St. 1926, § 3077). 

The policy obligated insurer to pay stipulated amount to insured’s 
executors or administrators or to any person appearing to insurer to be 
equitably entitled to same by reason of having incurred expense on 
behalf of insured for his or her burial. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Kime, J., dissenting. 

Appeal from Circuit Court, Vigo County; John P. Jefferies, Judge. 

Action by Elizabeth Smith, administratrix of the estate of Catherine Massie, 
against Elza Massie. From a judgment for defendant, plaintiff appeals. 

Reversed. 

Superseding opinion in 177 N. E. 343. 

Miller & Causey, of Terre Haute, for appellant. 

Walker & Hilleary and Stimson, Stimson & Davis, all of Terre Haute, for 
appellee. 

LocKYEAR, J. 

Catherine Massie in her lifetime took out and carried three industrial policies 
of insurance upon her life, with no beneficiary named therein, with the Prudential 
Insurance Company of America, and, upon her death, the Prudential Insurance 
Company paid the proceeds due under the “Facility of Payment” clause in each 
policy to the appellee, Elza Massie. 

The appellant was appointed administratrix of the estate of Catherine Massie, 
and was duly qualified and made demand upon appellee, Elza Massie, for the 
proceeds of said insurance, to wit, $690.16, which the said appellee then and 
there refused to turn over to her. Hence this action was brought. 

Appellant, Elizabeth Smith, as administratrix of the estate of Catherine 
Massie, filed a complaint against appellee, Elza Massie, to recover money paid 
to him by the Prudential Insurance Company of America on certain policies of 
insurance in which no beneficiary was named therein. Answer of general denial 
was filed to complaint by appellee. 

There was a trial by the court without a jury, with a finding for the 
appellee. Motion for a new trial was filed on the ground that the finding of the 
court was not sustained by sufficient evidence and is contrary to law. The 
evidence in this case was upon an agreed statement of facts between the two 
parties and is, in substance, as follows: 

It is stipulated and agreed by and between the parties that the Prudential 
Insurance Company of America paid to Elza Massie under policy 36047554 issued 
on April 27, 1914, the sum of $132; also the Prudential Insurance Company of 
America paid to Elza Massie under policy 49153025 issued April 25, 1920, $255; 
also the Prudential Insurance Company of America paid to Elza Massie under 
policy 66802869 issued April 26, 1926, $240, making a total of $690.16 issued 
on insurance policies issued on the life of Catherine Massie, who was the wife 
of Elza Massie, the defendant herein, at the time of the issuance of said policies: 
that photostatic copies of said policies are now introduced and read in evidence 
It is further stipulated that Elza Massie was a member of the Talleydale Local 
Union, and that upon the death of the said Catherine Massie the said Talleydale 
Local Union by assessment of one dollar per member, and the organization itself 
having paid $50, the said organization paid to Elza Massie the sum of $487. 

It is further stipulated that section 9, article 2 of the by-laws of Talleydale 
Mine Local No. 4980 of the United Mine Workers of America is as follows: 
“In addition to the contract the following funeral benefits will be paid: For a 
member one dollar will be checked off of each member, as a donation to the 
proper person to receive the same, or for a member’s wife: For each child 
over the age of fourteen and having life at birth, there shall be checked twenty- 
five cents from each member.” 


_ Which policies weré in full force and effect at the time of the death of the 
said Catherine Massie, and at all times mentioned in the proceedings. ; 

It is further stipulated that said Talleydale Mine Local paid to said Elza 

Massie, by reason of said by-law, the sum of $487; that said $487, as heretofore 
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mentioned, includes a $50 payment which the said Talleydale Local Union, by 
its contract, agreed to pay to the said Elza Massie. 

It is further stipulated that the parties hereto agreed, before the trial of 
this action hereof, that any lawful payments made by the said Elza Massie 
would be shown in the trial hereof without any pleadings setting up the same, 
to the same extent as if the respective items had been pleaded by way of set-off. 
It is further agreed and stipulated that the said Elza Massie paid out the sum 
of $489.55 of the moneys that he had so received from said Talleydale Local 
Union and the Prudential Insurance Company of America as funeral expenses 
and doctor bills for the said Catherine Massey. 

It is further stipulated that the said Elizabeth Smith has been at all times 
herein since the 7th day of January, 1930, acting as administratrix of the estate 
of Catherine Massie, and that she made said demand for said money while 
acting as said administratrix. 

The policy of insurance provides for payment in case of death as follows: 

“The Prudential Insurance Company of America immediately upon receipt 
of due proof of the death of the insured during the continuance of this policy 
will pay at its Home office, Newark, New Jersey, the amount of benefit herein 
specified, to the executors or administrators of the insured, unless payment be 
made under the provisions of the next succeeding paragraph. 

“Facility of Payment. It is understood and agreed that the said company 
may make any payment or grant any non-forfeiture privilege provided for in 
this policy to any relative by blood or connection by marriage of the insured, 
or to any person appearing to said company to be equitably entitled to the same 
by reason of having incurred expense on behalf of the insured for his or her 
burial, or if the insured be more than 15 years of age at the date of this policy, 
for any other purpose, and the production by the company of a receipt signed 
by any or either of said persons or of other sufficient proof of such payment 
or grant of such privilege to any or either of them shall be conclusive evidence 
that such payment or privilege has been made or granted to the person or 
— entitled thereto and that all claims under this policy have been fully 
satisfied.” 

3urns’ 1926, § 3077, is as follows: “Letters testamentary and of administra- 
tion, and of administration with the will annexed, or de bonis non, attested by 
the clerk, and under the seal of the court issuing them, shall be conclusive 
evidence of the authority of the person to whom they are granted until super- 
seded or revoked, and shall extend to all the estate, personal and real of the 
decedent within the state. The record of such letters, and duly certified transcripts 
thereof, may be given in evidence with like effect as the originals.” 


[1, 2] As a general rule, the right to sue for money or other personalty of a 
decedent belongs to the personal representative and not to the surviving widow 
or widower; and, in the absence of the testamentary provision to the contrary, 
an executor is entitled to all the decedent’s personal property for the purpose 
of settlement of the estate. Pond, Adm’r, v. Sweetser et al. (1882) 85 Ind. 144; 
Hayes v. Shirk (1906) 167 Ind. 569, 78 N. E. 653. 


The case of Prudential Insurance Company of America v. Young (1896) 
14 Ind. App. 561, 43 N. E. 253, 56 Am. St. Rep. 319, is similar to the one under 
consideration. The court said: “It. is plain that the beneficiary designated was 
the insured’s estate, and was the property of his estate; and, if he had died 
without changing the beneficiary, it could have been collected as part of the 
assets of the estate, and used to pay his debts,” but the clause of facility of 
payment was held not to provide “assignment of the policy of the insured upon 
which a claim may be based against the company in the absence of its exercise 
of the option,” but the court says: “What effect a payment in accordance with 
the provision of article 2 would have upon appellee’s right of recovery is not 
Presented; hence we decide nothing with reference to that question.” 


_ [3-5] While the facility of payment clause protects the insurance company 
in all cases where they make payment in accordance therewith, such payment 
made hy the insurance company in the exercise of its option does not operate 
Ipso facto to confer upon the payee of the fund any legal right of property 
therein, but constitutes the payee a trustee who holds the funds in trust for the 
benefit of the estate. Allen v. Allen, 88 N. J. Eq. 575, 103 A. 169 (1918). 
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In Re Degenhardt’s Estate (1924) 123 Misc. Rep. 762, 206 N. Y. S. 220, 221, 
speaking of a facility of payment clause, the court says: “This provision in 
industrial insurance policies is for the protection of the companies. It does not 
‘grant or take away a cause of action from any person,’” citing Wachtel y. 
Harrison, 84 Misc. Rep. 76, 145 N. Y. S. 982; Ruoff v. John Hancock Mutual 
Life Ins. Co., 86 App. Div. 447, 83 N. Y. S. 758; Wokal v. Belsky, 53 App. 
Div. 167, 65 N. Y. S. 815, so that the fact that the death benefit was paid to 
the respondent standing alone, did not give her title thereto as against the estate 
of the decedent. 

To hold to any other view would be giving the insurance company the right 
to adjudicate matters between the contesting claimants to the proceeds of the 
olicy. 

In this case, the fact that Elza Massie is the husband of the deceased did not 
place him above the law to account to any administrator or executor who under 
the, law is charged with the duty to collect the assets of the estate, pay the 
debts thereof, and make distribution of same to such heirs and legatees as 
may be entitled to the same, to be approved by a court granting authority to 
such administrator. 

The motion for a new trial should have been granted on the ground that the 
finding of the court is contrary to law. 

Judgment is reversed. 

Kime, J., dissents. 


FARRENS v. MUTUAL BENEFIT DEPARTMENT et al. No. 40897. 
Supreme Court of Iowa. Dec. 16, 1931. 
239 Northwestern Reporter 544. 
1. INSURANCE. 
Provision in benefit certificate making member’s widow first contingent bene- 
ficiary upon named beneficiary’s ineligibility prevails over general rule that last 
eligible named beneficiary shall in such cases take (Code 1927, § 8785). 
(For other cases, see Insurance, Dec. Dig. § 773.) 
2. INSURANCE. 


Effect must be given to every provision of mutual benefit contract and con- 
tract interpreted as whole. 


(For other cases, see Insurance, Dec. Dig. § 726.) 


Appeal from District Court, Polk County; John J. Halloran, Judge. 

Action in equity to cancel two formal changes of beneficiary of a benefit cer- 
tificate issued to Jas. W. Farrens by the Order of Railway Conductors and to re- 
cover the sum designated in the certificate. The department paid the money into 
court and the controversy here is between rival claimants. The court dismissed 
plaintiff's petition and awarded the fund to another beneficiary. Plaintiff appeals. 

Reversed and remanded. , 

R. B. Hawkins, of Leon, and H. H. Griffiths, of Des Moines, for appellant. 

Strock, Sloan & Herrick, of Des Moines, for appellee. 

STEVENS, J. 

At the time of his death, which occurred October 6, 1929, Jas. W. Farrens 
held a certificate of membership in the Mutual Department of the Order of Rail- 
way Conductors of America in the sum of $1,000. Appellant is his surviving w!- 
dow and bases her claim to the fund upon article 27 of the laws of the order 
which provides that: “In the event that the beneficiary shall not survive the mem- 
ber, or in the event that, for any reason, the beneficiary is found to be ineligible to 
such benefit, the proceeds shall be paid to the first named who shall survive the 
member as follows: Ist, to the widow of the deceased,” and also upon a written 
assignment of Glenn A. Farrens, the beneficiary last designated by the member. 

The court awarded the fund to Mrs. Hannah Ellen McCauley, a sister of the 
member. ‘The original certificate designated appellant as beneficiary; but, we 
September 12, 1928, a change was made by and with the consent and approva : 
the department and Mrs. McCauley designated as sole beneficiary. Subsequently 
and on February 28, 1929, the member again, by and with the consent and ap- 
proval of the department, changed the beneficiary and designated Glenn A. Far- 


. ~ . ° c 2 ar bo n 
rens, his brother, as sole beneficiary. After the commencement of this action, 
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Glenn A. Farrens, in writing, assigned all of his right and claim as such designat- 
ed beneficiary to appellant. 

As previously stated, the controversy is between appellant and Mrs. McCauley, 
each claiming the right to the fund in the hands of the clerk of the district court. 
It is established by competent evidence offered on behalf of appellee and also 
tacitly admitted by appellant that the designation of Glenn A. Farrens as bene- 
ficiary was in fact, although not so stated in the certificate, as trustee for the 
benefit of the member’s creditors and, therefore, is contrary to section 8785 of the 
Code and the express provisions of the certificate. We have, therefore, but a 
single question for decision, namely: To whom, under the terms and provisions 
of the certificate and the rules, laws, and statutes of the order, shall the fund be 


id? 

[1] Appellee contends, under the rule long established and prevailing in this 
state, that in the event there is a failure on the part of the member to effectuate 
a change of beneficiary in the manner provided by the certificate or when the 
beneficiary formally designated is ineligible and the designation fails, the pro- 
ceeds shall be paid to the next preceding designated eligible beneficiary and that, 
therefore, appellee Mrs. McCauley is entitled thereto. To sustain this contention 
reliance is placed upon the following decisions of this court and cases from other 
jurisdictions: Shuman v. A. O. U. W., 110 Iowa, 642, 82 N. W. 331; Wandell v. 
Mystic Toilers, 130 Towa, 639, 105 N. W. 448; Holden v. Modern Brotherhood, 
151 Iowa, 673, 132 N. W. 329; McGough v. Hogan, 175 Wis. 607, 185 N. W. 174, 
24 A. L. R. 746 and note. 

As against this contention, appellant claims the fund under the specific terms, 
conditions, and provisions of the certificate and the laws of the Order. Article 
27 of the laws of the order quoted supra is, by the terms thereof, made a part 
of the contract, and such article must be so construed. 

The right of the order to provide, by the terms of the contract, to whom the 
proceeds of the certificate shall be paid is, of course, conceded by appellee. This 
being true, it necessarily follows that if the contract clearly and specifically pro- 
vides that in the event the person designated as beneficiary in the certificate shall 
not survive the member, or if such designation shall be of a person ineligible to 
receive the proceeds, the benefit shall be paid to the surviving widow or other per- 
son or persons. Article 27 of the laws of the order is clear, definite, and with- 
out ambiguity. It is not only conceded by appellee, but her whole contention is 
based upon the admitted ineligibility of Glenn A. Farrens, as trustee, to receive 
the benefit. Parenthetically, it should be said there is no showing that the Mutual 
Benefit Association had any knowledge whatever of the trust. 

So far as the formal requirements of the certificate and laws of the order 
are involved as to change of beneficiary, they were fully and completely complied 
with. If, therefore, Glenn A. Farrens were, in fact, eligible as beneficiary and his 
designation was valid, Mrs. McCauley could assert no claim to the benefit. On 
the other hand, if for any reason the designated beneficiary is found to be in- 
eligible, then article 27, which provides that “the proceeds shall be paid to the first 
named who shall survive the member as follows, to wit: the widow of the de- 
ceased,” must prevail. 

[2] Effect must be given to each and all of the provisions of the contract and 
the same interpreted as a whole. The beneficiary last designated to receive the 
benefit was ineligible. In such event, under the plain provisions of the certificate, 
such benefit passed, first, to the widow of the deceased. By no other interpreta- 
tion can full effect be given to article 27 or the contract as a whole. 

It is suggested by counsel for appellee in argument that article 27 applies 
only in the absence of a validly designated beneficiary; that is to say, that if, in 
a series of designated beneficiaries, there is one who is eligible, such beneficiary 
is entitled to take the proceeds and rule 27 has no application. Such is not the 
language or purport of the article. Clearly, if Glenn A. Farrens was eligible to 
take, the prior designation of Mrs. McCauley as beneficiary was of no force or 
effect. Upon the face of the certificate, together with the last formal designation 
of a beneficiary, Glenn A. Farrens was entitled to the benefit of the certificate and 
no one else. He was shown to be ineligible and not entitled to the proceeds of 
the certificate; therefore, by the express language of the by-laws, the surviving 
Widow became the beneficiary. It is true that she lost her right as beneficiary 
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when the change was made to Mrs. McCauley and, in the absence of a provision 
in the certificate or the laws of the order in some other way again designating ap- 
pellant as beneficiary, she could not claim the proceeds of the certificate. But the 
contract itself provides that in the event the beneficiary otherwise entitled to the 
proceeds of the certificate is ineligible, then the same shall be paid to the surviving 
widow or some other person or persons designated in the by-laws. This provision 
of the contract is valid and avoids the rule of law relied upon by appellee. Ap- 
pellant is entitled to receive the benefit. 

It follows that the judgment and decree of the court below must be reversed, 
and the cause remanded for decree and judgment in harmony herewith. 

Reversed and remanded. 

Faville, C. J., and Albert, De Graff, and Wagner, JJ., concur. 


BLAKE et al. v. UNITED BROTHERS OF FRIENDSHIP AND SISTERS 
OF THE MYSTERIOUS TEN. No. 2050 
Court of Appeal of Louisiana. Second Circuit, Second Division. Dec. 9, 1931 
138 Southern Reporter 190. 
INSURANCE. 


Insured, who was shot when he went, contrary to warning, upon another's 
premises and talked to his wife, held not engaged in “act of violence” within 
fraternal policy, preventing recovery thereunder. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; J. F. 
Stephens, Judge. 

Action by Edward Blake and others against the United Brothers of Friend- 
ship and Sisters of the Mysterious Ten. From a judgment for plaintiffs, de- 
fendant appeals. 

Affirmed. 

Breazeale & Hughes, of Natchitoches, for appellant. 

Jas. W. Jones, of Natchitoches, for appellees. 

TALIAFERRO, J. 

Defendant is a fraternal and beneficial association. In connection with its 
other activities it has created an endowment bureau through which it carries 
insurance on the life of its members. On November 26, 1928, defendant issued 
to one Joe Blake a policy for $300, wherein plaintiffs, Edward Blake, Albert 
Blake, and Lee McCasky are named beneficiaries. On January 29, 1929, Joe 
Blake, the assured, was slain by one Isaiah Jones, while on the premises of the 
slayer. Timely proof of death was submitted to defendant and demand made 
for payment of the amount of the policy, but declined. 

Defendant’s constitution and by-laws provide that thirty days after filing 
of proof of death of a member of a subordinate lodge or temple, a payment of 
$50 will be made for burial benefit. Payment of this amount was also refused 
for the same reasons as were assigned for not paying the policy on life of the 
deceased. Plaintiffs sue to recover the amount of the policy and for the burial 
benefit. 

Defendant resists payment of the amounts for which it is sued on following 
grounds: 


That the policy and the rules and regulations of the society provide that, 
if death of the insured result from acts of violence, no recovery could be had; 
that the insured did meet death as a result of violation of law, in that he was 
killed by Isaiah Jones while trespassing upon Jones’ premises and violating the 
sanctity of his home by entering therein for the purpose of unlawful sexual 
intercourse with Jones’ wife; that deceased had been warned by Jones to not 
visit his home, and when killed deceased was violating the law and the condi- 
tions of the policy. 

Plaintiffs recovered judgment for both amounts sued for. Defendant prose- 
cutes this appeal. 

Isaiah Jones suspected undue intimacy between his wife and Joe Blake, the 
insured, and he testified that he had warned Blake to stay away from his home. 
He admitted that he shot Blake at night while talking to his (Jones’) wife at 
the rear door of Jones’ home. He admits he saw nothing wrong in Blake’s con- 
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duct or actions at the time beyond the fact that he was talking with Mrs. Jones. 
He was laying in wait near his own chicken house when deceased appeared. 
The deceased lived three-quarters of a mile west of Jones’ home, and it is shown 
that there is a plantation or neighborhood trail leading from the western part 
of the neighborhood to Jones’ residence, and he admits this trail was used by 
“home” people. 

Levenia Jones, the woman in the case, testified that she was in her house 
when she heard the shot that killed Joe Blake; that the shot was fired back of 
the house, but Blake fell in the front yard; that she had not talked with Blake 
the night he was killed, nor had their relations at any time been immoral. 

The provision of the policy which defendant invokes to escape liability is as 
follows: Provided “that said member has made true statement relative to age, 
health and physical condition, and that death does not result from acts of viol- 
ence, intoxication, venereal disease, judgment of the state, or fall under the legal 
definition of suicide, or from the hands of the beneficiary.” 

This is a literal copy of a part of article VIII of the by-laws of the society. 

It is argued by counsel of defendant that the conduct of the insured in com- 
ing upon Jones’ premises, after having been warned not to do so, and talking 
with Jones’ wife, amounted to an act of violence, within the terms of the policy, 
and, this being true, no recovery thereunder can be had. We are unable to 
agree with this reasoning. If Jones’ testimony is true, Blake was guilty of im- 
prudence in entering upon Jones’ premises, but we know of no law he violated 
in doing so. He certainly used no force to enter the premises. The record does 
not disclose definitely, but we have the impression, that both Jones and the 
deceased were tenants on farms or plantations, and it is shown that a neighbor- 
hood road or trail leads from the direction of where deceased lived to the home 
of Jones, which is used by the people of the community. 

Counsel argue earnestly that Blake intended to have intercourse with Jones’ 
wife, with or without her consent, and offer this as his motive for his visit on 
the fateful night. What may have been Blake’s motives we are left to con- 
jecture. Motives and intentions when not carried to the extent of violation of 
law or the moral code amount to little. However, in passing, we might add that 
in our opinion, under the terms of the policy under discussion, adultery on the 
part of the insured does not ipso facto vitiate the policy. Such immoral act 
would probably be ground for expulsion or suspension from the society, which 
would automatically terminate all rights under the policy. There is no conten- 
tion whatever that deceased was not in good standing with defendant society 
when killed. 

We have been cited to no authority by counsel for defendant in support of 
its position and defense in this suit, and have found none. We do not think 
any can be found. The language of the policy is clear and unambiguous as to 
what acts on the part of the assured will annul its provisions. The record does 
not establish that the insured had violated any of these special provisions. 

The judgment appealed from is correct, and is hereby affirmed. 


EDDINS v. NATIONAL LIFE & ACCIDENT INS..CO. No. 31294. 
Supreme Court of Louisiana. Nov. 3, 1931. 
Rehearing Denied Nov. 30, 1931. 
138 Southern Reporter 430. 


INSURANCE. 
_ Act prohibiting defense of false statements not indorsed on or attached to 
life policy held applicable to application for reinstatement of policy (Act No. 
227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Action by Ellen Eddins against the National Life & Accident Insurance 
Company. A judgment for plaintiff was reversed, and plaintiff's demands re- 
jected by the Court of Appeal (133 So. 816), and plaintiff applies for certiorar: 
ora writ of review. 

_ Judgment of Court of Appeal avoided and reversed, and judgment of Dist- 
rict Court reinstated. 

Dickson & Denny, of Shreveport, for applicant. 
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Wilkinson, Lewis, Wilkinson & Burford, of Shreveport, for defendant. 

Frederick L. Allen, of New York City, and Montgomery & Montgomery, 
of New Orleans, for Mutual Life Ins. Co., Amicus Curiz. : 

Brunot, J. 

This is a suit by the beneficiary named in an insurance policy issued by the 
defendant company on the life of Sophie Eddins. The policy contained the 
usual forfeiture clauses, and, after being in force for some time, it lapsed for 
nonpayment of the premiums due thereon. A few months thereafter the insured 
complied with the requisite provisions of the contract, and the policy was 
reinstated. Upon the death and proof of death of the insured, the defendant 
refused to pay the beneficiary the sum of the insurance, but tendered her the 
total sum of the premiums paid on the policy. The beneficiary sued for double 
the amount of the policy and for attorney’s fees. The district court rejected her 
demand for double the amount of the policy and for attorney’s fees, but rendered 
judgment in her favor for the amount of the policy. 

On appeal, the Court of Appeal avoided and reversed the judgment and 
rejected the demands of plaintiff at her costs in both courts. On application to 
this court for a writ of review the writ was granted, the record has been 
sent up, and is now before us for consideration. 

The defense to the suit is twofold, viz.: That the insured, in her original 
application for the insurance, and also in her application for the reinstatement 
of the policy, made false statements as to her health at the time said applications 
were made, and of her treatment and examination by physicians prior thereto. 

The Court of Appeal found, as a fact, that the insured had made false 
statements as to her health, etc., in both the original application and the applica- 
tion for the reinstatement of the policy, and that neither application was attached 
to the policy. It held, however, that, inasmuch as the original application for the 
insurance was not attached to the policy, the false statements made therein did 
not bar recovery, but as to the application for the reinstatement of the policy it 
held that the false statements made by the insured therein did bar recovery. 
We quote from the court’s opinion the following: 

“But, while we find and hold that the defendant cannot take advantage 
even of the fraudulent misrepresentations made by the insured in her application 
and medical examination, the policy was duly lapsed for nonpayment of weekly 
premiums. The defendant required written answers to certain questions before 
this forfeiture would be set aside. The evidence is conclusive that the insured’s 
statement made for the purpose of reviving the policy was fraudulently false. 
This being true, the revival was void. Act No. 227 of 1916 does not apply to 
the written statement made for the purpose of reviving a policy after it lapses 
for nonpayment of premiums, and we find no law denying to the defendant its 
defense set up as to the fraudulent representation made for the purpose of 
reviving the policy.” 

The ruling of the Court of Appeal as to applications for the reinstatement 
of a lapsed insurance policy is in direct conflict with the decision of this court 
in Fisette v. Mutual Life Ins. Co. of New York, 162 La. 620, 110 So. 880, 882. 
In that case the court found that the reasons of the Court of Appeal for holding 
that Act No. 227 of 1916 does not apply to an application for the reinstatement 
of an insurance policy are too technical, and it held as follows: 


“The language of the statute is plain and vigorous in its requirement that 
every life insurance policy shall contain the entire contract between the parties; 
that nothing shall be incorporated therein by reference to the application or any 
other document unless the same is indorsed upon or attached to the policy; 
that all statements purporting to have been made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties; and that no 
statement of the insured shall be used in defense of a claim under the policy, 
unless it is contained in a written application, and unless a copy of such state- 
ment is indorsed upon, or attached to, the policy. And the Legislature made the 
statute a matter of public policy by providing that its provisions could not be 
dispensed with by consent of the parties.” 


The Fisette Case was thoroughly considered by this court. The legal question 
presented in this case is exactly the same as was presented in that case, and cht 
court there found that its decision on the question was supported by the weight 
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of authority in other jurisdictions. Until the Legislature amends the statute with 
respect to applications for the reinstatement of lapsed insurance policies, the 
decision in the Fisette Case will be adhered to. 

For the reasons stated, the judgment of the Court of Appeal is avoided and 
reversed, and the judgment of the district court is reinstated and made the final 
judgment of this court, with the costs in all courts. 


NEAL v. COLUMBIAN MUT. LIFE ASSUR. SOCIETY. No. 29582. 
Supreme Court of Mississippi, Division A. Dec. 14, 1931. 
138 Southern Reporter 353. 
Syllabus by the Court. 
1. INSURANCE. 

Provisions of life policy respecting reduction of benefit and proportionate 
reduction of amount of risk under continued insurance by assured’s indebtedness 
must be construed together, each as completely covering subject applicable. 

The provisions with respect to assured’s indebtedness to assurer were 
that any indebtedness to society placed on covenant would proportionately 
reduce amount of risk under continued insurance, and that any indebted- 
ness to society placed on covenant would operate to reduce benefit. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. 

Provision of life policy that extended insurance would be proportionately 
reduced by assured’s indebtedness meant that amount of extended insurance would 
be reduced in proportion that net cash value, after deducting indebtedness from 
gross cash value, bore to gross cash value. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. 


As respects extended insurance, life policy provision that any indebtedness 
would operate to reduce benefit applied only in case of settlement required to be 
made before lapse. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

5. INSURANCE. : 

Clause of life policy under which borrowers, on lapse of policy, were entitled 
only to amount of extended insurance which available net cash value would 
purchase, held not unenforceable as creating discrimination against borrowing 
policyholders (Code 1930, § 5171). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 


Appeal from Circuit Court, Tallahatchie County; Greek L. Rice, Judge. 

Action by Mrs. Cornelius Gertrude Neal against the Columbian Mutual Life 
Assurance Society. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

J. J. Breland, of Sumner, for appellant. 

J. Morgan Stevens, of Jackson, for appellee. 

Cook, J. 
_ Mrs. Cornelius Gertrude Neal, plaintiff in the court below, filed her declara- 
tion in the circuit court of the Second judicial district of Tallahatchie county 
against the Columbian Mutual Life Assurance Society, defendant, on an insur- 
ance contract in the sum of $2,000 on the life of Bascom L. Neal, and in which 
the plaintiff was beneficiary. To this declaration the defendant assurance society 
led a plea of the general issue and a special plea admitting a liability to the 
plaintiff of $780.09, and tendered said sum to her. It also filed a special plea 
in bar of her right to recover any sum in excess of the sum tendered, alleging, 
in substance, that during the lifetime of the assured he allowed the contract of 
insurance sued on to lapse for a failure to pay the required installments or 
Premiums due thereon; that, prior to the date of said lapse, the assured borrowed 
on said contract, so that at the time of the said lapse there was an indebtedness 
against said covenant of insurance of $130.53; that the insured did not have his 
contract of insurance reinstated in the manner therein provided; that there was 
No apportionment of surplus to the covenant sued on at any time prior to the 
death of the assured; and that the entire cash value of said covenant would have 
amounted to $214 at such date of lapse, if there had been no indebtedness 
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attached to the covenant, but after deducting the aforesaid indebtedness from the 
full cash surrender value, the net cash value of the covenant at the date of 
the lapse was only $83.47. This plea further set up that the covenant of insur- 
ance provided that, if it should lapse after the premiums had been paid thereon 
for the full period of three years or longer, and the assured did not elect to 
surrender the covenant within three months after lapse for a paid-up covenant, 
then, without action on his part, the covenant would be continued as term 
insurance from the due date of the premium for the term specified in the table 
referred to, and a part of the covenant; that the covenant of insurance expressly 
provided that, if there was an indebtedness against it, the amount at risk as 
continued term insurance would be proportionately reduced, the clause of the 
policy so providing being set forth and expressly pleaded. 

The plea further averred that the exact amount of continued term insurance 
for which it was liable was that proportion of $2,000, the face of the said 
covenant, which the net cash value of $83.47 would purchase according to the 
table set out in the contract of insurance; that the gross cash value of $214 
would provide insurance in the amount of $2,000 for the specified term set out 
in the table, which is a part of the covenant, to wit, 10 years, 3 months, and 
20 days; and that the net cash value of $83.47 would purchase extended insur- 
ance in the sum of $780.09, for the said term of 10 years, 3 months, and 20 
days, specified in said table; and that accordingly, under the express terms 
and conditions of the covenant, the actual sum of extended term insurance on 
the date of the lapse of the covenant was the said sum of $780.09, which was 
therewith tendered. To this special plea the plaintiff interposed a demurrer, which 
was overruled, and, the plaintiff declining to plead further, a final judgment for 
the defendant was entered; and from this judgment the plaintiff appealed. 

The contract of insurance, in paragraph 3 thereof, provides that: 

“After all required payments have been made on this covenant: for the full 
period of three years (thirty-six months) the same shall not become forfeited 
for non-payment of further premiums, but in such case the covenant shall be 
treated as lapsed only, and the assured shall be entitled to one of the settle- 
ments specified in the following table, which are: 

“First—On application and legal surrender of this covenant within three 
months, a paid-up covenant for the amount specified. 

“Second—Without action on the part of the Assured this covenant continued 
as term insurance for the specified term from due date of premium.” ; 

Just preceding the table of cash surrender, loan, paid-up, and continued 
term insurance values in paragraph 3, there is the following provision: “Benefits 
stated in the following table apply to the original sum insured only. Any in- 
debtedness to the Society placed on the covenant will operate to reduce the 
benefit, and unless otherwise provided for, will also proportionately reduce the 
sum of paid-up insurance and the amount at risk under continued insurance. 

The policy loan agreement, which was executed by both the assured and the 
beneficiary, shows, and it is admitted, that the assured borrowed on the security 
of the policy the sum of $133.33, upon which he agreed to pay the company 
interest annually in advance at the rate of 6 per cent. per annum, but with the 
express provision that, in event it was repaid, interest would be charged only 
to the date of repayment, and any excess interest would be refunded. 

Section 2 (a) of the loan agreement provided that the sum so advanced 
should become due and payable “If there is default in the payment ot any 
premium on said policy, in which event the sum so due and payable, with 
interest, shall, without demand or notice or any kind, every demand and notice 
being hereby waived, be deducted in the manner provided in said policy, and 
thereupon indebtedness shall be deemed fully paid and satisfied.” 


Section 2 (b) of this agreement provided that the sum so advanced. should 
become due and payable “On the maturity of the policy as a death or disability 
claim, an old age endowment, or on the surrender of the policy for a cash — 
before default in the payment of premium. In any event the amount so due and 
payable shall be deducted from the sum to be paid or allowed under the policy. 

Paragraph 3 of the said loan agreement provided that, whenever the total 
indebtedness to the society on said policy should equal its cash surrender value, 
then in the event of failure to pay interest thereon, and notice of that fact 
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mailed to the assured and beneficiary, the policy should, one month after the 
mailing of said notice by the society, and without further notice or action of 
any kind, be void and of no effect, unless said defaulted interest was paid 
within said one month after mailing said notice, and that whenever the policy 
so becomes void and of no effect, all of said indebtedness to the society should 
be deemed fully paid and satisfied. 


The demurrer to special plea No. 1 admits the allegations thereof, and the 
decision of the question of whether or not the demurrer was wrongfully over- 
ruled involves a consideration of the meaning and consideration of the terms 
and provisions of the insurance contract and loan agreement quoted above. It ‘is 
the contention of the appellant that the meaning of the word “benefit” in the 
clause of the covenant providing that “any indebtedness to the Society placed on 
the covenant will operate to reduce the benefit” is ambiguous, and may be 
reasonably held to refer to the face of the policy rather than the cash surrender 
value thereof, and therefore it must be given the construction or meaning that 
would be most favorable to the assured by reducing the face of the policy in an 
amount equal to the indebtedness rather than deducting the indebtedness from 
the cash surrender value in determining the amount of extended insurance. 


It does not appear to us that the provision of the covenant herein quoted, in 
reference to the reduction of the benefit and extended insurance by any indebted- 
ness to the society placed on the covenant, is ambiguous. It appears that the 
appellant places too great emphasis on the phrase, “any indebtedness to the 
Society placed on the covenant will operate to reduce the benefit,” without giving 
equal emphasis and consideration to the further provision of the same sentence 
that “any indebtedness to the Society placed on the covenant will also pro- 
portionately reduce * * * the amount at risk under continued insurance.” 
If the contention of the appellant that, after the lapse of the policy, continued 
insurance for the full original benefit, or face of the policy, is automatically in 
effect, to be reduced only by the amount of the indebtedness at the time of the 
settlement under the policy, is maintained, it will in effect write out of the 
contract the provision that any indebtedness placed on the covenant will pro- 
portionately reduce the amount of risk under continued insurance. 


[1-3] The provisions in reference to reduction of the benefit and the pro- 
portionate reduction of the amount at risk under continued insurance must be 
considered and construed together, each as completely and fully covering the 
subject to which it is applicable. The cash surrender value of the covenant upon 
the lapse thereof is the fund which purchases extended insurance, and this ex- 
tended insurance automatically comes into force for the term specified in the 
table set forth in the covenant, upon the lapse of the covenant, unless the 
assured, in the manner therein provided, elects to take a paid-up covenant for 
the amount specified in the said table. The contract between the parties expressly 
provided that this extended insurance should be for the term specified in the said 
table, but would be proportionately reduced by any indebtedness to the society 
placed on the covenant. A mere subtraction of the indebtedness from the fuil 
benefit named in the face of the covenant would not be a proportionate reduction 
of the amount at risk; and it seems clear to us that this provision means that 
the amount of extended insurance that would be purchased by the full or gross 
cash value of the covenant at the date of the lapse thereof, would be reduced 
In proportion that the net cash value, after deducting the indebtedness from the 
gross cash value, bears to the gross cash value. The provision of the covenant 
lor proportionately reducing the amount of paid-up insurance and amount at 
tisk under continued insurance became operative upon the lapse of the policy; 
and it appears that the provisions that “any indebtedness to the Society placed 
upon the covenant will operate to reduce the benefit” can only apply in the case 
ol a settlement required to be made before there was any lapse of the covenant. 

While we do not understand the appellant to so contend in this case, upon 
analogous provisions involved in a case in another jurisdiction, the contention has 
been made and denied that the reduction created by reason of existing indebted- 
ness of the assured was in the time of the extended insurance, and not in the 
amount for which such insurance was continued. Pilot Life Ins. Co. v. Owen 
(C.C. A.) 31 F.(2d) 862. The provisions here involved are not subject to any 
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such construction, as it is expressly provided that the extended insurance was 
to be for the specified term from the date of the premium. 

In the case of Mills v. National Life Ins. Co., 136 Tenn. 350, 189 S. W. 691 
693, there was involved a provision that “any indebtedness to the company, 
unless otherwise provided in this policy, will be deducted from the cash value 
and will also proportionately reduce the sum of paid-up insurance and the amount 
at risk under continued insurance.” It will be noted that, with the exception of 
the provision that “any indebtedness to the company * * * will be deducted 
from the cash value,” this provision is in the exact language as the one here 
involved; and, in discussing this provision, the Tennessee Supreme Court said: 
“We do not find any provision of the policy whereby it could be contended that 
continued insurance in the full amount could exist, and an indebtedness be out- 
standing at the same time. When the policy lapses it becomes, so to speak, in 
liquidation under its terms, and if the reserve or cash value has been withdrawn, 
there is no fund left to pay for continued insurance during the extended term, 
and therefore the extended term insurance fails to take effect. This is necessarily 
sound insurance business.” 

[4] The appellant next contends that, 1f the clause providing for a reduction 
of the benefit and a proportionate reduction of the amount at risk under con- 
tinued insurance shall be construed as authorizing and requiring a deduction of 
the indebtedness from the full cash surrender value, and a consequent propor- 
tionate reduction in the amount of extended insurance, then the sum deducted 
from the face of the policy, together with 6 per cent. interest charged on the 
loan, will amount to more than 20 per cent. interest per annum on the indebted- 
ness, and therefore will render the covenant of insurance usurious, unenforce- 
able, and void, or, in other words, the contention is that thereby the appellee 
will be permitted to exact a sum by reason of the unpaid loan on the policy 
which amounts to more than 20 per cent. on the amount borrowed. 

Under no reasonable theory can the difference between the original amount 
of insurance named in the face of the covenant and the amount of continued 
insurance purchasable by the net cash value thereof be held to be interest on the 
loan. The reserve or cash value of the covenant is the only fund available 
for the purchase of extended insurance, and, when the assured withdrew a part 
of this fund by way of a loan, the amount of extended insurance which the 
remaining or net cash value would purchase was proportionately reduced, and the 
amount of this reduction was in no sense interest on the loan. By the terms of 
the loan agreement the society exacted 6 per cent. per annum on the loan, and, 
in accordance with the terms and provisions of the covenant of insurance, the 
net cash value thereof was used merely to buy its ordinary value in extended 
term insurance in the manner prescribed in the covenant. The Pacific Mutual 
Life Insurance Co. v. Davin (C. C. A.) 5 F.(2d) 481. 


[5} Finally, the appellant contends that, if the clause under consideration in 
the covenant of insurance be construed as we have held it must be, the clause 
is unenforceable and void, because it violates section 5171, Code 1930, in that the 
amount charged or deducted from the face of the covenant by reason of the 
indebtedness creates a discrimination in favor of nonborrowing policyholders as 
against borrowing policyholders of the same class and equal expectations of life. 

Section 5171, Code 1930, provides that: “No life insurance company doing 
business in Mississippi shall make any distinction or discrimination in favor of 
individuals of the same class and equal expectation of life in the amount of 
payments of premiums or rates charged for policies of life or endowment in- 
surance, or in the dividends or other benefits payable thereon, or in any of the 
terms and conditions of the contract it makes.” 


There is no contention that there is any distinction or discrimination in favor 
of individuals of the same class and equal expectations of life in the amount of 
payments, premiums charged for policies of life or endowment insurance, or im 
the dividends, but the contention is that there is discrimination between the 
borrowing and nonborrowing covenant holders in the benefits payable, or in the 
terms and conditions of the contracts made. There is nothing in the record to 
show or indicate that there is any difference or discrimination in the form or 
terms and conditions of the insurance contracts issued to individuals of the same 
class and equal expectation of life. In the provisions of the covenant of insur- 
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ance and loan agreement, there is no discrimination against borrowing covenant 
holders. The covenant holders who permit the accumulated reserve or cash value 
‘to remain intact are, upon the lapse of the covenant, entitled to extended insur- 
ance for the full amount of the face of the covenant; and the fact that those 
who withdraw all, or a part of, this cash value by way of a loan, which by 
contract between the parties becomes due and payable immediately upon the 
lapse of the covenant of insurance, are entitled only to the amount of extended 
insurance which the available net cash value will purchase, is not a discrimination 
against such policyholders. In each case the holder of the covenant receives 
exactly the benefit for which he pays. 

We find no error in the action of the court below, and the judgment entered 
will therefore be affirmed. 

Affirmed. 


UNWIN v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
No. 21748. 
St. Louis Court of Appeals, Missouri. Dec. 8, 1931. 
Rehearing Denied Dec. 22, 1931. 
43 Southwestern Reporter (2d) 899. 

1. INSURANCE. 

In action on life policy based on legal presumption of death of insured, last 
heard from while in another state, evidence made case for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 

In action on life policy, instruction regarding presumption of insured’s death 
from seven years’ absence held proper. 

The instruction authorized jury to find for plaintiff if insured had 
been absent and not heard of for seven years or more next prior to date 
specified, on theory that law presumes that he is dead, unless jury should 
further believe that insured was alive or had been alive some time during 
seven years prior to date mentioned, or since that time. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 
3. INSURANCE. 

In action on life policy, requested instruction regarding presumption of i 
sured’s death from seven years’ absence held properly refused as incorrect. 

The requested instruction told jury that, before they could find for 
plaintiff, they must believe that insured was dead, and that, in determin- 
ing this question, they must consider, not only fact that insured had been 
absent for seven years, but also all the other facts shown by evidence, 
and that verdict must be for insurer, unless insured’s absence was more 
reasonably accounted for on theory of death than on any other theory. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 
4. INSURANCE 

In action on life policy based on presumption of insured’s death, whether 
there was vexatious refusal to pay, warranting damages and penalties, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from St. Louis Circuit Court; Erwin G. Ossing, Judge. 

‘Not to be officially published.” 

Action by Mayme Unwin against the John Hancock Mutual Life Insurance 
sig «2 = Boston, Mass. From a judgment for plaintiff, defendant appeals. 

rmed. 


, Leahy, Saunders & Walther and Lyon Anderson, all of St. Louis, for ap- 
pellant. 


John F. Clancy and James J. O’Donohoe, both of St. Louis, for respondent. 
Nipprr, J. 


This is a suit on a life insurance policy. The action is based upon the legal 
Presumption of death, which is created by an absence of seven years. There 
was a verdict and jugdment for plaintiff for the amount of the policy, together 
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with the statutory penalties and attorney’s fees on account of vexatious refusal 
to pay. Defendant appeals. 


The suit was brought by the former wife to recover for the death of her 
husband. The insured, Ira Claude Moore, was born in Tresson, Iowa, but resided 
in St. Louis since he was twelve years of age. Plaintiff was born in Cincinnati, 
Ohio, and at the time of the trial had resided in St. Louis for thirty-four years. 
Plaintiff and insured were married October 1, 1914, in St. Louis, and continued 
to live there until insured’s disappearance. There were two children born of 
the marriage. In 1918 insured started working for a concern as a salesman for 
the Missionary Magazine. He worked for them until about February, 1919. He 
was arrested and indicted for embezzlement of the funds of this concern, plead- 
ed guilty, and sentenced to two years in the penitentiary by the circuit court 
of St. Charles county. Thereafter he was admitted to parole upon condition that 
he make report to the court on the first day of each term for a period of two 
years from May 28, 1919. At the October term, 1919, he made his report to 
the court and made payment on the costs. In December, 1919, plaintiff, insured, 
and their two children took a trip, which included Detroit, Hamilton, Ontario, 
Buffalo, Erie, Pa., and Cleveland. After they reached Cleveland, about Feb- 
ruary, 1920, insured was employed by an electrical concern in the city of Cleve- 
land. Plaintiff took the two children and came to St. Louis. Insured did not 
return with them, because he was engaged in selling these electrical appliances 
in and around Cleveland. While there he sent plaintiff three or four remittances 
of $50 each. With the last remittance he inclosed a letter telling his wife, the 
plaintiff, that he was sending her $50 more, and would continue to do so on 
the 5th and 20th of each month, and advising her that he was doing very nicely, 
and that he always prayed for his dear family every night, but that he could not 
see them for a while yet. This was dated May 19, 1920. Plaintiff did not hear 
from him any more. She took up the matter of his disappearance with the police 
departments of St. Louis and Cleveland, without avail. A Mr. Quest, a repre- 
sentative of the insurance company, was at plaintiff’s home about four times. 
She gave him pictures of insured, his handwriting, and all information she had, 
for the purpose of enabling him to locate the insured. Plaintiff wrote to in- 
sured’s grandparents and his cousin, who resided in Jos Angeles. Insured’s 
parents were dead. Plaintiff did not know the name or address of the concern 
in Cleveland for which he was working, or any one connected with it. She 
never contemplated moving to Cleveland, and stated that her husband consid- 
ered this position in Cleveland as a temporary one, and was-:to come home. 

Plaintiff introduced evidence of friends and neighbors, who had known them 
during their married life, all to the effect that he was a happy and contented 
man with his family, and that there was no trouble of any kind between him 
and his wife,.and that he always appeared to be happy and contented in his 
home. He was sober, and stayed at home when he was in the city. 

At the February term, 1920, of the circuit court of St. Charles county insured 
did not make any report, and his parole was revoked on February 11, 1920. When 
they left on their trip to Canada, plaintiff and insured spent about two weeks 
in Detroit, visiting a brother; then about two weeks in Hamilton, Ontario. They 
stayed a few weeks in Buffalo, N. Y., and one night in Erie, Pa., going trom 
there to Cleveland, Ohio. 

As grounds for r-versal, defendant urges: (1) That the plaintiff failed to 
make a case for the jury; (2) that plaintiff’s instruction No. 1 lays down an 
incorrect statement of the law; (3) that defendant’s instruction C should have 
been given; (4) that no case for the application of the statutory penalties was 
made; and (5) that instruction No. 2 was incorrect in form. 


Instruction No. 1, given at the request of the plaintiff, is as follows: “The 
Court instructs the jury that if you find and believe from the evidence that Ira 
Claude Moore has been absent and unheard of for seven years or more next 
prior to April 1, 1928, then the law would presume that he is dead, and you 
will be warranted in so finding and returning a verdict for plaintiff, unless you 
further find and believe from the evidence that said Ira Claude Moore is alive 
or has been alive some time during seven years prior to April 1, 1928, or since 
that time. 
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Instruction No. 2, given at the request of plaintiff, is as follows: 

“The Court instructs the jury that if you find for plaintiff you should allow 
her the sum of five hundred and thirty dollars ($530.00), with interest thereon 
at the rate of 6 per cent. per annum from April 1, 1928, to this date. 

“And the Court further instructs you that if you find and believe from the 
evidence that prior to the filing of this action, the defendant refused to pay 
the amount due under said policy; and if you further find and believe from all 
the facts and circumstances shown by the evidence that defendant’s refusal to 
pay the amount due under said policy was vexatious—that is, willful, in bad 
faith and without any probable cause or reasonable excuse—then you may allow 
her a further sum, not exceeding 10 per cent. of the amount due under said 
policy, as damages and a reasonable attorney’s fee for such services, if any, as 
you may find and believe from the evidence has been rendered to plaintiff by 
her attorneys in the preparation and prosecution of this action, not exceeding 
the sum of five hundred dollars. 

“And if you find for plaintiff and you also decide to allow her either dam- 
ages or attorney’s fee, then you should specify each of said items (if you find 
in plaintiff's favor as to either) separately, in your verdict the amounts allowed, 
if any, and return your verdict for the aggregate amount of your findings.” 

[1] Defendant argues that plaintiff made no case for the jury, because the 
statute does not authorize the presumption of death where such person was a 
resident of another state at the time he disappeared, because there would be 
no sufficient reason to expect him within the seven years or any particular time 
to return to the state of which he had ceased to be a resident. 

In support of this proposition, defendant cites and relies upon the case of 
Heath v. Salisbury Home Telephone Co. (Mo. Sup.) 33 S.W.(2d) 118. In that 
case plaintiff was seeking to recover damages for the death of her nine year 
old son. It was necessary for her to allege and prove that she was the only 
surviving parent of William C. Prine. Plaintiff’s evidence showed that she and 
Prine were married in June, 1913, and lived in Moberly, Mo., about a year and 
a half, where he was employed part of the time by a telephone company. In 
1914 they went to Oklahoma City, and established a home there. He failed to 
secure work, and sent plaintiff back to Missouri in December, 1914. Prine sent 
plaintiff a total of about $15 after she came back to Missouri, and wrote her 
two or three letters. In November, 1916, plaintiff sued Prine for a divorce, se- 
curing service by publication, because he was a nonresident of Missouri. There 
are a number of reasons why the court held in that case that plaintiff had failed 
to make the necessary showing that Prine was dead, under the presumption of 
death after an absence of seven years. Six witnesses testified that they had 
seen Prine and fully recognized him and conversed with him at Moberly and 
Kansas City at various times between 1922 and 1925. The evidence also dis- 
closed that plaintiff and Prine, her husband, had established headquarters in 
Oklahoma City, and made their home at that place, and were keeping house 
when he sent her back to Missouri. The last that she knew of Prine he was in 
Oklahoma, and every indication was that he intended to remain there as a per- 
manent resident. The only inquiry plaintiff ever made concerning the possible 
presence of Prine in Missouri was made after the first trial in an effort to find 
him and get him to join plaintiff in the suit. There was no evidence to show 
that Prine had ever lived at any place in Missouri other than Moberly, or that 
he had any relatives in any other place in Missouri whom he would likely visit. 
The evidence showed that Prine was not industrious, was an indifferent worker, 
and out of employment most of the time; that he sent his wife back home to 
her relatives, and remainded in Oklahoma, without expressing any intention to 
join plaintiff in Missouri, or of her joining him in Oklahoma. The evidence 
did not show that plaintiff made any attempt to secure information as to Prine’s 
whereabouts from persons in Oklahoma, where he was last known to have been 
living. This statement of the facts in the Heath Case, we think, clearly shows 
a distinction between the facts there and those in the instant case. In this case, 
before plaintiff ever obtained her divorce, or attempted to obtain it, she had 
made every reasonable effort of which she was capable to try and locate the 
whereabouts of Moore. She took it up with the chief of police in St. Louis, with 
the chief of police in Cleveland, where he was last heard from, and with his 
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relatives, and followed every suggestion or intimation which came to her and 
which might lead to the discovery of her husband. The evidence in this case 
is that Moore did intend to return to St. Louis and to his family, to which he 
was very much devoted. And, under the authorities and the evidence disclosed 
by this record, we think plaintiff clearly made a case for the jury. Adams y. 
Insurance Co., 158 Mo. App. 564, 138 S. W. 921; Schell v. Metropolitan Life 
Ins. Co. (Mo. App.) 3 S.W.(2d) 269; Gilroy v. Brady, 195, Mo. 205, 93 S, 
W. 279; Wheelock v. Overshiner, 110 Mo. 100, 19 S. W. 640. 

[2] It is next insisted that the court erred in giving and reading to the jury 
instruction No. 1, on the part of the plaintiff. In support of this contention, 
defendant cites the case of Winter v. Supreme Lodge, K. of P., 96 Mo. App. 1, 
69 S. W. 662. In the Winter Case it was necessary for plaintiff to show that 
insured’s death occurred less than three months after his disappearance, and 
there was ample evidence in that case to build a counter presumption upon. In- 
struction No. 1, complained of, authorized the jury to find for plaintiff if he had 
been absent and not heard of for seven years or more next prior to April 1, 
1928, upon the theory that the law did presume that he was dead, unless the 
jury should further find and believe from the evidence that Moore was alive, 
or had been alive some time during the seven years prior to April 1, 1928, or 
since that time. This instruction, we think, clearly declares the law, and there 
was no error in the court giving it in the form in which it was given. Holman 
v. Modern Woodmen (Mo. App.) 243 S. W. 250. 

[3] It is argued that instruction C, requested by defendant, should have been 
given. This instruction told the jury that, before they could find for plaintiff, 
they must find and believe that Moore was dead, and they were further instruct- 
ed that in determining this question they must consider, not only the fact that 
insured has been absent for seven years, but also all the other facts shown by 
the evidence, and their verdict must be for defendant, unless Moore’s absence 
is more reasonably accounted for on the theory of death than on any other 
theory. We do not think the concluding paragraph of this instruction announces 
a correct proposition of law, under the facts of this case, and there was no error 
in its refusal. 

[4] It is next insisted that the court erred in submitting to the jury the 
guestion of recovery for vexatious refusal, because there was no case made for 
the application of the statutory penalties. The evidence discloses that defendant’s 
representative was furnished all the evidence which plaintiff had with respect 
to the whereabouts of Moore. This representative had visited her home four 
times. She gave him pictures of insured, also some of his handwriting, and 
everything she could find at the time he was at her home. There is no evidence 
introduced by the defendant of the slightest character tending to show that any 
one had ever heard of insured since he was in Cleveland. There is nothing to 
indicate that defendant had any reason to suspect that insured may be alive 
other than the fact that he had pleaded guilty to embezzlement in St. Charles 
county, and was out on parole. Under this state of the record, we think that 
the court properly submitted to the jury the question of recovery for damages 
and penalties for vexatious refusal to pay. Curtis v. Indemnity Co. (Mo. Sup.) 
37 S. W. (2d) 616; State ex rel. Gott v. Fidelity & Deposit Co., 317 Mo. 1078, 
298 S. W. 83; State ex rel. Insurance Co. v. Trimble, 322 Mo. 1236, 18 S.W.(2d) 
zi. ; 

The objection is further made that the instruction submitting this question 
was improper, because it did not require the jury to find that, prior to the in- 
stitution of the suit, demand was made upon defendant for payment, and that 
defendant refused and declined to pay. An examination of the instruction which 
we have set out clearly reveals that this instruction meets all the requirements 
of the law. 

The judgment of the circuit court is accordingly affirmed. 
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MISSISSIPPI VALLEY LIFE INS. CO. v. RIDDLE et al. No. 4848. 
Springfield Court of Appeals. Missouri. Dec. 11, 1931. 
43 Southwestern Reporter (2d) 1059. 
1. INSURANCE. 


Suit to cancel life policy could be maintained during contestable period after 
insured’s death, where petition alleged no action at law was pending on policy. 


(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from Circuit Court, Dunklin County; W. S. C. Walker, Judge. 

Suit by the Mississippi Valley Life Insurance Company against Mary F. Rid- 
dle and others. From a judgment sustaining a demurrer to petition, plaintiff ap- 
peals. 

Reversed and remanded. 

Orville Zimmerman, of Kennett, for appellant. 

Oscar V. Seed, of St. Louis, for respondents. 

Cox; P:. J. 

Action by plaintiff, a life insurance company, to cancel for fraud a policy is- 
sued by it to J. Frank Riddle. This policy provided that it should be incontestable 
after one year, except for nonpayment of premiums. The insured died, and this 
suit was brought within the contestable period. The trial court sustained a demur- 
rer to plaintiff’s petition, and plaintiff appealed. 

[1] The demurrer was upon the ground that the petition did not state a cause 
of action, for the reason that a suit to cancel a life insurance policy for fraud in 
its procurement could not be maintained after the death of the insured. That is 
the rule as to all policies that do not provide for an incontestable period; but 
where an incontestable period is provided the rule is different. This case was 
submitted October 28, 1930, and has been held waiting the decision of the Supreme 
Court in AXtna Life Insurance Co. v. Daniels, 42 S.W.(2d) 584. In that case 
the Supreme Court held that a suit to cancel a life insurance policy containing a 
clause providing for an incontestable period could be maintained within the con- 
testable period, and, after the death of the insured, if there were no action at law 
pending in which the defense of fraud could be asserted by answer, and if such a 
suit were begun by the insurance company, it would be necessary to allege in the 
petition that no legal action upon the policy was pending; and if that allegation 
were not made, the petition would be subject to demurrer. In this case, the alle- 
gation was made that no action at law on the policy had been begun, and that 
meets the requirements as held by the Supreme Court in the Daniels Case; and 
hence the court erred in sustaining a demurrer to the petition in this case. 

(2, 3] The demurrer filed in this case states that there was a suit at law then 
pending between the same parties, and, by reason thereof, the plaintiff could, by 
answer within the contestable period, make the defense of fraud in that action, 
and for that reason the plaintiff had an adequate remedy at law. ‘These facts, 
however, did not appear on the face of the petition, and for that reason could not 
be considered by the court in passing upon the demurrer. That question could 
only be raised by a plea in bar, and, had that plea been filed, the court could then 
have ascertained whether or not the facts alleged in the plea were true, and, if it 
found they were true, it could then have passed on the question whether the filing 
of the suit at law after the suit to cancel was filed would abate the suit to cancel 
In case the insurance company could then assert the defense of fraud in the law 
action. Since no plea in bar was filed, the question is not before us. 


For the error noted, the judgment will be reversed and the cause remanded. 
Bailey and Smith, JJ., concur. 


SWAVELY v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of New Jersey, Mercer County. Dec. 8, 1931. 


S 157 Atlantic Reporter 394. 
INSURANCE, 
Beneficiary’s murder of person insured held to preclude recovery on life policy. 
(For other cases, see Insurance, Dec. Dig. § 448.) 
Action by Howard M. Swavely against the Prudential Insurance Company 


of America. On motion to strike out the answer. 
Motion denied. 
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George Pellettieri, of Trenton, for plaintiff. 

Katzenbach, Gildea & Rudner, of Trenton, for defendant. 

OLIPHANT, Circuit Judge, sitting as Supreme Court Commissioner. 

The plaintiff sues to recover the amount of two policies of life insurance is- 
sued by the defendant upon the joint lives of the plaintiff and his wife, Elizabeth 
Swavely. The policies total $5,000 and are identical in terms, the amount of the 
insurance being payable to the survivor as beneficiary. 

The defendant in its answer sets up two separate defenses: One, that the 
plaintiff cannot recover upon the policies in question because he willfully, delib- 
erately, and premeditatedly murdered his wife, Elizabeth Swavely, on or about No- 
vember 7, 1930; and, the other, that the plaintiff was convicted of murder in the 
first degree in the court of oyer and terminer of the county of Hudson and that 
his conviction makes his guilt of the murder of his wife res judicata. Upon the 
argument of this motion the defendant conceded that the second defense is un- 
tenable and withdrew it. 7 

The plaintiff moves to strike out the defendant’s answer as frivolous, thus 
questioning the legal sufficiency of the defendant’s plea that the plaintiff willfully, 
deliberately, and premeditatedly murdered his wife, and cannot, therefore, recover 
upon the policies which form the basis of the suit. 

There appears to be no reported case in this state dealing with the question 
now raised by the plaintiff. The case of Sorbello v. Mangino, 108 N. J. Eq. 292, 
155 A. 6, cited by the plaintiff, does not support his position. In that case a bill 
was filed in the Court of Chancery to restrain the defendant “from asserting sole 
ownership to” certain land “and from conveying the same.” The defendant had 
owned the land as tenant by the entirety with his wife and had been convicted of 
murdering her. Vice Chancellor Fielder, who heard the case, held that the evi- 
dence offered was not sufficient to show the murder, unless the record of the con- 
viction of the defendant could be used for that purpose. After discussing the 
statutes and authorities in this and other states, he decided that the record of con- 
viction was not admissible as proof of the murder, and, therefore, that it was not 
proved that Mangino had murdered his wife. Thereafter the learned Vice Chan- 
cellor discussed the authorities in other states dealing with the question of whether 
or not a murderer can take property as an heir or next of kin or tenant by the 
entirety of the person he had murdered, but reached no conclusion, and suggested 
that the Legislature ought to set this matter at rest once and for all. 

While there is a difference of opinion among the courts of other states as to 
whether or not a murderer can inherit from his victim under statutes containing 
no exceptions, there is no such difference of opinion as to the effect of the murder 
of an insured person by the beneficiary named in an insurance policy. In fact, al- 
though the plaintiff’s counsel has shown great diligence, he has been unable to find 
a single case in which a beneficiary has been permitted to recover upon a life in- 
surance policy when he has murdered the insured. Decisions to the contrary are 
innumerable. Many of them cite with approval the language of the United States 
Supreme Court in Mutual Life Insurance Co. of New York v. Julia Armstrong, 
Adm’x, 117 U. S. 591, 6 S. Ct. 877, 881, 29 L. Ed. 997, where it was said: “It 
would be a reproach to the jurisprudence of the country if one could recover in- 
surance money payable on the death of the party whose life he had feloniously 
taken.” 


In the case of Schmidt v. Northern Life Association, 112 Iowa, 41, 83 N. W. 
800, 801, 51 L. R. A. 141, 84 Am. St. Rep. 323, the Supreme Court of Iowa said: 
“Indeed, the unbroken voice of authority is to the effect that a beneficiary in an 
insurance policy who murders the insured forfeits his rights thereunder. * * * 
Any other rule would furnish the strongest temptation to crime, and give to the 
party interested the most potent incentive to bring about the death of the insured, 
that he might profit thereby. The public has an interest in such matters over and 
beyond the individuals or societies involved, and courts are not bound to enforce 
or hold valid any contract which offends public morals, violates the law, or con- 
travenes public policy. Had the certificate contained a provision to the effect 
that benefits would be paid in the event the beneficiary took the life of the insured, 
it would clearly be opposed to public policy, and would not be enforced. If re- 
covery were permitted by the beneficiary or her assignee in this action, it would 
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be giving the same effect to the certificate as if such a clause was included in the 
contract.” 

The Court of Appeals of Illinois, in Schreiner v. High Court of I. C. O. of 
F., 35 Ill. App. 576, said: “It is wholly unnecessary to find in the policy or the 
certificate an exception in terms against the intentional killing of the insured by 
the beneficiary. Such an exception is introduced into the contract by the law, 
which, by civil power and coercion, seeks to enforce the divine command, ‘Thou 
shalt not kill.’ No court will lend its aid to one who founds his cause of action 
on his intentional wrong.” 

The following cases, among many others, lay down the same rule: Spicer v. 
New York Life Ins. Co. (C. C. A.) 268 F. 500; Robinson v. Metropolitan Life 
Ins. Co., 69 Pa. Super. Ct. 274; Welch v. Travelers’ Ins. Co. (Sup.) 178 N. Y. 
S. 748; Goldstein v. New York Life Ins. Co., 133 Misc. Rep. 106, 231 N. Y. S. 
161; Kascoutas v. Federal Life Ins. Co., 189 Iowa, 889, 179 N. W. 133; Anderson 
v. Life Ins. Co. of Virginia, 152 N. C. 1, 67 S. E. 53; Wickline v. Phoenix Mut. 
Life Ins. Co., 106 W. Va. 424, 145 S. E. 743; Johnston v. Metropolitan Life Ins. 
Co.,, 85 W. Va. 70, 100 S. E. 865, 7 A. L. R. 823; Filmore v. Metropolitan Life 
Ins. Co., 82 Ohio St. 208, 92 N. E. 26, 28 L. R. A. (N. S.) 675, 137 Am. St. Rep. 
778; Slocum v. Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A 
L. R. 1517; Metropolitan Life Ins. Co. v. Shane, 98 Ark. 132, 135 S. W. 836. 

The leading text-writers on insurance unanimously agree with the principle 
enunciated in these cases. Cooley’s Briefs on Insurance (2d Ed.) vol. 6, p. 5227; 
Richards on Insurance Law (3d Ed.) p. 81; Kerr on Insurance (1902) p. 685; 
Couch’s Encyclopedia of Insurance Law, vol. 2, p. 1018; Joyce on the Law of 
Insurance, vol. 2, p. 1826; Bacon on Life and Accident Insurance (4th Ed.) vol. 
2, p. 990. 

I heartily agree with the views expressed in the cases and texts cited above. 
Nothing could be clearer than that to permit a murderer to collect insurance upon 
the life of the person he has murdered would be contrary to public policy. The 
underlying principle is obvious. It is the policy of the law to protect human life, 
and to that end to discourage rather than encourage the unlawful taking of it. 

The motion to strike out the defendant’s answer is denied. 


McGIMPSEY v. SECURITY BUILDING & LOAN ASS’N. No. 444. 
Supreme Court of New Jersey. Dec. 10, 1931. 


157 Atlantic Reporter 441. 
1. INSURANCE. 

Mortgagee, having life policy as partial security for debt, could collect cash 
surrender value thereof on default after foreclosure without suit for deficiency 
judgment. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

2. INSURANCE. 

Mortgagee having foreclosed mortgage held entitled to cash surrender value 

of life policy given as security, as against contention it elected to take property. 
The mortgagee was entitled to such cash surrender value because 

the policy of insurance by reason of the form of its assignment was 

collateral security of similar tenor and effect to that usually taken as 

security for a negotiable instrument. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

3. INSURANCE. ni , : 

Mortgagor could recover excess of cash surrender value of life policy given 
as collateral security for mortgage debt over deficiency due on mortgage debt. 

(For other cases, see Insurance, Dec. Dig. § 222.) 

Appeal from District Court of Atlantic City. 

\ction by James A. McGimpsey against the Security Building & Loan Asso- 
ciation. From a judgment for defendant, plaintiff appeals. 

Reversed and rendered. 

Argued October term, 1931, before Campbell, Lloyd, and Bodine, JJ. 

Vincent S. Haneman, of Atlantic City, for appellant. 


ae R. Voorhees, of Atlantic City, for appellee. 
. CuRIAM. 
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The plaintiff, owner of real estate, borrowed from the appellee the sum of 
$10,000 and gave it his bond secured by a mortgage upon his lands. As further 
security for such loan, the bond and mortgage required the mortgagor to insure 
his life in the sum of $10,000 and assign the policy to the mortgagee, and part 
of the monthly payments included the premium upon such policy. Such a policy 
was issued by the John Hancock Mutual Life Insurance Company, and this 
policy was duly assigned to the defendant-appellee. 

Upon default under the mortgage the defendant below foreclosed and pur- 
chased the property under such sale September 5, 1929, for $100. The decree was 
for $10,504.34, leaving a deficiency of $10,404.34. 

The property was sold by appellee April 1930, for $11,500. At that time the 
total amount due appellee was $11,899.44. Deducting from this the selling price 
of $11,500 left a deficiency of $399.44. After the foreclosure sale and on November 
16, 1929, the appellee applied for and obtained from the insurance company the 
a surrender value of the life insurance policy before referred to, amounting 
to $425. 

Thereupon appellant brought suit to recover from appellee this amount of 
$425, and the court below found in favor of the defendant below and rendered 
judgment accordingly. From this judgment the plaintiff below appeals and appears 
to urge in support of a reversal that appellee was not entitled to the cash sur- 
render value of $425 unless— 

1. It brought suit and recovered a judgment for deficiency. 

2. Because it elected to take the property as security for its debt. 

[1, 2] But we think neither of these grounds is tenable. The policy of insur- 
ance by reason of the form of its assignment was collateral security of similar 
tenor and effect to that usually taken as security for a negotiable instrument. 
The mortgagee was entitled, therefore, to the proceeds thereof upon giving credit, 
upon the debt secured, for the amount secured therefrom. 

Generally speaking, the judgment of the court below was correct and well 
founded in law. However, the total loss to the defendant-appellee, from the 
agreed state of facts, seems to have been $399.44, exclusive of this sum of $425. 


[3] In strictness, therefore, the appellant was entitled to the difference be- 
tween this amount of $399.44 and $425, or $25.56. 

[4] Inasmuch as the whole record of the case is before us, therefore, under 
the statute (2 Comp. St. 1910, p. 2016, § 213a) and rulings of this court the 
judgment below will be reversed, and judgment will be entered in favor of the 
plaintiff below and against the defendant for $25.50, but without interest and 
without costs. 


HEFFRON v. A TNA LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. Nov. 27, 1931. 
253 New York Supplement 765. 
1. INSURANCE. ; 

Provision not incorporated in application, prohibiting agent’s waiver, held 
not binding on insured prior to delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 

Agent’s authorized delivery of policy, with knowledge of insured’s illness, 
constitutes waiver by insurer of provisions requiring delivery during insured’s 
good health. 

The evidence disclosed that insurance company’s general agent sent 
the policy and a signed receipt for first premium to the local agent, 
with a letter clothing local agent with general and express authority to 
deliver the policy. The local agent called at insured’s office to deliver 
the policy and learned that insured was at home ill, and thereupon 
sent policy to insured by mail and paid the first premium in insured’s 
behalf. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

3. INSURANCE. zat . 

Exclusion of evidence of facts communicated to agent concerning insured’s 
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illness held error in action on policy subsequently delivered, where issue was 
agent’s knowledge of illness. 


(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Supreme Court, New York County. 

Action by Mary C. Heffron, as sole beneficiary and as executrix, etc., of 
the estate of John M. Heffron, deceased, against the A®tna Life Insurance Com- 
pany. From a judgment dismissing the complaint at the end of plaintiff's case 
and an order denying a motion for new trial, plaintiff appeals. 

Reversed, and new trial ordered. 

Argued before Finch, P. J., and Merrell, O’Malley, and Townley, JJ. 

Kellogg, Emery & Inness-Brown, of New York City (Dean Emery, of New 
York City, of counsel), for appellant. 

James B. Henney, of New York City (James B. Henney, of New York 
City, of counsel; Daniel Miner and William S. O’Connor, both of New York 
City, on the brief), for respondent. 

Towntey, J. 

This suit is brought to recover upon a policy of insurance in the amount of 
$50,000 issued by the defendant upon the life of J. R. Boyce on the 8th day of 
February, 1929. The insured died February 13, 1929. The beneficiary named in 
the policy assigned her cause of action to the plaintiff’s testator, a resident of 
Connecticut. The insurance was solicited by an agent named Rogge. 

The application was signed and medical examination made on February 4, 
1929. On February 7th, defendant’s general agent sent the policy with a signed 
receipt for the first premium to Rogge and with a letter clothing Rogge with 
general and express authority to deliver the same to Boyce. On February 8th 
Rogge called at Boyce’s office to deliver the policy and learned that Boyce was 
home ill. The exact information received by him was not disclosed, because 
testimony concerning what had been told him by the people whom he saw in 
Boyce’s office was erroneously excluded. On the same day Rogge sent the policy 
to Boyce with a letter in which he said that he had learned that Boyce was 
“under the weather for the time being.” He continued: “I spoke to Mr. Drayton 
(Boyce’s partner) who told me that under the circumstances he thought you 
would want me to put the policy in force and that it would be good form for 
me to do so. Accordingly I am pleased to enclose the semi-annual receipt for the 
premium.” The premium was concededly paid by Rogge on behalf of Boyce. This 
payment was ratified by Boyce. The insured had become ill on February 6th, and 
died of pneumonia on the 13th. At the time the policy was delivered, he was 
sick in bed, and it was conceded that under the terms of the policy such illness 
would have rendered the policy void. 

[1, 2] Plaintiff claims, however, that this provision of the policy was waived 
by the delivery and the acceptance of the premium after knowledge that insured 
was ill. In the policy is found a clause to the effect that no agent of the 
company is permitted to waive any of the provisions of the policy. This provision 
was not incorporated in the application. Until the policy was actually delivered, 
therefore, the insured had no notice that Rogge was under a disability to waive 
this provision. Defendant urges, nevertheless, that, regardless of lack of notice, 
the agent Rogge lacked all power to waive the provision requiring good health, 
and that the delivery of the policy and the payment of the premium were in- 
effectual to put in force an otherwise void policy. 


Irrespective of the rules in other jurisdictions, this is not the law of New 
York state. Rogge was clothed with express authority to act for defendant in 
the delivery of the policy. His knowledge was the knowledge of the company, 
and his delivery of the policy and payment of the first premium on behalf of 
the insured constituted a waiver of the provision requiring that the policy be 
delivered during the good health of the insured. Ames v. Manhattan Life Ins. 
Co. of N. Y., 40 App. Div. 465, 58 N. Y. S. 244, affirmed on opinion below, 167 
N. Y. 548, 60 N. E. 1106; McClelland v. Mutual Life Ins. Co. of New York, 
217 N. Y. 33%, 111 N. E. 1062. The principle of these cases has been recently 
reaffirmed by the Court of Appeals in Bible v. John Hancock Mutual Life Ins. 
Co. of Boston, Massachusetts, 256 N. Y. 458, 464, 176 N. E. 838, 840, in which 
case, Cardozo, C. J., said: “We think the effect of an estoppel remains what it 
has always been, and that, in the absence of notice to the contrary either in the 
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application or otherwise, what is known to an agent with apparent authority to 
issue an effective policy is known also to the company.” ; 

[3] Under the law, therefore, on the circumstances shown in this record, the 
only question at issue is whether Rogge knew at the time he was making delivery 
of the policy that the insured was not in good health. It was accordingly error 
to exclude evidence showing the facts which had been communicated to the 
agent by the insured’s partner and the other men in the insured’s office to whom 
Rogge spoke. The judgment should be reversed, and a new trial ordered, with 
costs to appellant to abide the event. 

Judgment reversed, and a new trial ordered, with costs to the appellant to 
abide the event. Order filed. All concur. 


In re DICKMAN’S ESTATE. 
Surrogate’s Court, Kings County. Dec. 16, 1931. 
254 New York Supplement 302. 
1. INSURANCE. 


Mother taking insurance on daughter’s life and paying premiums held entitled 
to proceeds of policy containing facility of payment clause as against daughter’s 
husband abandoning wife before policy was taken out. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Discovery proceeding by Max H. Dickman, administrator of the estate of Celia 
Dickman, deceased. 

Petition dismissed. 

Frank Rosenberg, of Brooklyn, for petitioner. 

Hoffman & Mendelson, of New York City, for respondents. 

Szerlip & Szerlip, of Brooklyn, for administrator. 

Wineatr, S. 

The issue in this discovery proceeding, the hearings of which occupied more 
than half of two different days, has narrowed itself to a question of the right of 
the administrator to recover two industrial insurance policies aggregating $615 
upon the life of the deceased. 


Additional issues originally presented were disposed of on the hearing, and 
concerned certain household furniture and jewelry. The testimony given by the 
petitioner in regard to the former tended to prove that he was the individual 
owner thereof, while the respondents also asserted purely personal rights therein. 
Since, therefore, all the evidence before the court negatived the right of the estate 
to its possession, a direction for its delivery to the administrator would be wholly 
unsupported by the proofs. The testimony adduced further indicated that respond- 
ents had neither possession nor knowledge of any jewelry. 


The pertinent facts on the issue concerning the insurance will be briefly sum- 
marized. ‘The administrator-husband abandoned the decedent on or about Octo- 
ber 12, 1929, and never thereafter lived with her. She returned to the home of 
her parents, where she resided continuously until her death. After such abandon- 
ment, her mother, Sadie Krampf, took out two policies on decedent’s life, and 
from her own funds paid the weekly premiums thereon, which aggregated 75 
cents per week. The policies thus issued were in the usual industrial form, and 
contained the customary facility of payment clause. The two representatives of 
the insurance company who negotiated and attended to the matter were produced 
as witnesses, and clearly established these facts and the further pertinent circum- 
stance that, as a result of inquiry by the mother at the time the policies were 
written, they had assured her that, by reason of her blood relationship to the in- 
sured and her payment of the premiums, the face of the policies would be paid 
to-her in the event of the death of the decedent. 


The petitioner earnestly contends that, in spite of the fact that he never con- 
tributed one cent toward the payment of the premiums upon these policies, or in- 
deed, so far as appears, knew of their existence, he should nevertheless benefit 
from them by reason of their inclusion in the estate of his abandoned intestate 
wife. Such a result does not accord with the sense of justice or propriety of this 
court, and fortunately there are two adjudications in point which indicate that it 
is under no compulsion to give validity to so inequitable a claim. The first is the 
determination of the Appellate Division of this department in Shea v. United 
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States Industrial Insurance Co., 23 App. Div. 53, 48 N. Y. S. 548. Certain ex- 
cerpts from this opinion are so substantially foursquare with the facts herein ad- 
duced as to be worthy of repetition. 

The decision reads in part at page 54 of 23 App. Div., 48 N. Y. S. 548, 549: 

“The evidence given upon the trial disclosed this state of facts: The insured 
was the daughter of the plaintiff. * * * The plaintiff procured the life of the said 
daughter to be insured with the defendant, and the latter issued and delivered to 
the plaintiff this policy of insurance upon such life. The premium required to be 
paid was the weekly sum of 25 cents, which the plaintiff paid until the daughter’s 
death. * * * The plaintiff procured the issuance of another policy upon the life 
of her daughter, by the defendant, in all respects like the former policy except its 
date. Upon this policy the plaintiff paid the premium until the death of the 
daughter. * * * 

“At the time when the policies were issued the agent who then represented 
the company stated to the plaintiff that, as she was a blood relative of the insured, 
she would be the beneficiary therein, and entitled to the amount of the insurance, 
if she paid the premiums as required.” 

At page 55 of 23 App. Div., 48 N. Y. S. 548, 549: “ * * * The agent in 
this case testified that he made such representations to the plaintiff when she 
took out the policies of insurance upon the life of her daughter.” 

The court, after giving the wording of the facility of payment clause con- 
tained in the policies, which was substantially identical with that found in the 
case at bar, continued at page 56 of 23 App. Div., 48 N. Y. S. 548, 550: 

“This article corresponds with the representations made to the plaintiff, with 
this difference: that, instead of being an absolute promise to pay, it is permissive 
at the option of the company. As the company, however, made its absolute agree- 
ment with the plaintiff that she should be the beneficiary, we think such agreement 
had the force of a present election upon the part of the company to exercise the 
option in this regard in favor of the plaintiff. This does not change or vary the 
terms of the policy. It is an agreement in addition thereto, and entirely consistent 
therewith, which may rest in parol and be enforced according to its terms. White 
v. Hoyt, 73 N. Y. 505; Kenyon v. K. T. & M. M. A. Ass’n, 122 N. Y. 247, 25 N. 
E. 299. It was no more than an agreement upon the part of the company to pres- 
ently make its election, instead of waiting until a loss had occurred. In this view 
of the case the plaintiff became entitled to have the benefits of the insurance for 
which she had paid, and which the defendant had agreed she should receive. 

‘“* * * The husband of the insured, had never paid a penny of the premiums 
by which the policies were kept alive. He did not even know that the life of his 
wife was insured.” 

\n additional determination to the same effect containing an elaborate review 
of all pertinent cases is found in Tarasowski v. Prudential Insurance Co. of 
America, 113 Misc. Rep. 248, 184 N. Y. S. 264. 


[1] For the reasons and on the authority stated, this court determines that 
the estate of this decedent has no interest in the policies of insurance here in 
question. 


[2] The earnest contention of the petitioner is to the effect that this court 
possesses no equitable powers in this connection might have possessed some co- 
gency a generation or more ago, but has certainly not represented the law during 
any portion of the intervening period, and is not the law to-day. See Matter of 
Wilson’s Will, 252 N. Y. 155, 158, 169 N. E. 122; Matter of Akin’s Estate, 248 
N. Y. 202, 161 N. E. 471; Matter of Raymond v. Davis’ Estate, 248 N. Y. 67, 161 
N. E. 421; Matter of Cook’s Will,-244 N. Y. 63, 154 N. E. 823, 55 A. L. R. 806; 
Matter of Winter’s Estate, 231 App. Div. 519, 248 N. Y. S. 104; Matter of Ash- 
ner’s Estate, 231 App. Div. 127, 246 N. Y. S. 129; Heavner v. Clarke (Matter of 
Ritchie’s Estate), 229 App. Div. 786, 242 N. Y. S. 14; MacLean v. Hart, 228 
App. Div. 379, 239 N. Y. S. 1; Matter of Hawes’ Estate, 119 Misc. Rep. 359, 196 
N. Y. S. 255, affirmed 212 App. Div. 861, 207 N. Y. S. 850; Matter of Matthew- 
son’s Estate, 210 App. Div. 572, 206 N. Y. S. 734; Matter of Beach’s Estate, 122 
Misc. Rep. 261, 203 N. Y. S. 492, affirmed 208 App. Div. 831, 203 N. Y. S. 919; 
Matter of Seaman, 205 App. Div. 681, 200 N. Y. S. 504; Matter of Van Buren v. 
Estate of Decker, 204 App. Div. 138, 198 N. Y. S. 297; Matter of Welton’s Es- 
tate, 141 Misc. Rep. 674, 253 N. Y. S. 128; Matter of McArdle’s Estate, 140 Misc. 
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Rep. 257, 250 N. Y. S. 276; Matter of Purlitzer’s Estate, 139 Misc. Rep. 575, 249 
N. Y. S. 87; Matter of McCarthy, 139 Misc. Rep. 147, 248 N. Y. S. 335; Matter 
of Strandburg’s Estate, 138 Misc. Rep. 859, 248 N. Y. S. 164; Matter of Koehler’s 
Estate, 134 Misc. Rep. 532, 235 N. Y. S. 476; Matter of Morris, 134 Misc. Rep. 
374, 235 N. Y. S. 461; Matter of Ehler’s Estate, 133 Misc. Rep. 424, 232 N. Y. S, 
675; Matter of McGrath’s Estate, 133 Misc. Rep. 30, 231 N. Y. S. 359; Matter of 
Sanders’ Estate, 131 Misc. Rep. 266, 227 N. Y. S. 543; Matter of Brown, 129 Misc. 
Rep. 293, 221 N. Y. S. 305; Matter of Frame’s Estate, 128 Misc. Rep. 788, 219 
N. Y. S. 759; Matter of Bunimowitz’s Estate, 128 Misc. Rep. 518, 219 N. Y. S. 
763; Matter of Malone’s Estate, 128 Misc. Rep. 288, 218 N. Y. S. 382; Matter of 
Sewell’s Estate, 127 Misc. Rep. 202, 216 N. Y. S. 331; Matter of Wiemann’s Will, 
119 Misc. Rep. 239, 195 N. Y. S. 957, and other determinations too numerous to 
mention. 


The petition herein is accordingly wholly dismissed. Proceed accordingly. 


REINHARDT v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 514. 
Supreme Court of North Carolina. Dec. 16, 1931. 
161 Southeastern Reporter 528. 
1. INSURANCE. 


Beneficiary held bound by policy containing limitation against liability if in- 
sured had been treated for serious disease. 

Proof showed that insured had been treated for chronic Bright’s 
disease, contrary to statement in application. Limitation against liability 
was the familiar two-year limitation. Insured died of Bright’s disease 
within five months after issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 
3. INSURANCE. ; 
Where undisputed proof showed as matter of law insurer was not liable 
on life policy, direction of verdict for insurer having burden of proof on issue 
of fraud was not error. 
(For other cases, see Insurance, Dec. Dig. § 668[6.]) 
4. INSURANCE. ' 
Plaintiff held entitled to judgment for amount of insurance premiums and 
costs up to time of tender by insurer, where action on policy was defeated. 

Policy expressly provided that liability of company should be limited 
to return of premiums in certain contingencies. Action on policy was 
defeated. The court directed jury to find against plaintiff, and inadvertently 
failed to allow plaintiff small amount of premiums theretofore paid. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from Superior Court, Catawba County; John H. Clement, Judge. 

Action by A. L. Reinhardt against the Life & Casualty Insurance Company 
of Tennessee. From judgment for defendant, plaintiff appeals. 

Modified and affirmed. 


On August 1, 1927, the defendant executed and delivered to Lillie R. Rein- 
hardt a policy of life insurance in the sum of $180. The insured died on or 
about January 2, 1928. Said policy of insurance contained the following clause: 
“Limitation of Insurance—Within two years from the date of issuance of this 
policy, the liability of the Company under the same shall be limited under the 
following conditions, to the return of the premium paid thereon: (1) If. any 
policy on the life of the insured has been issued by this Company and is in force 
at the date hereof, unless this policy contains an endorsement signed by the 
President or Secretary that this policy is in addition to such prior policy. The 
Company shall not be presumed or held to know of the existence of any prior 
policy and issuance of this policy shall not be deemed a waiver of this condition; 
(2) If the insured before its date has been rejected for insurance by this or any 
other Company, Order or Association, or has been attended by a physician for 
any serious disease or complaint; or has had before its date any pulmonary 
disease or chronic bronchitis or cancer, or disease of the heart, liver or kidneys; 
or, (3) If the insured shall die by his own hands, whether sane or insane, or as a 
result of acts committed by him while in the commission of or as a punishment 
for some act in violation of law, or from the malicious or unlawful acts, or 
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the culpable or intentional negligence of any one who is a beneficiary hereunder, 
whether named herein or not, or from engaging in Aeronautic or Submarine 
operations as Operator, Passenger, Guest, or Otherwise But where the statute 
of the State in which this policy is written contains a different provision on this 
subject than the above, the language of such statute shall be substituted to the 
extent of this difference for this clause, but no further.” 

The uncontradicted evidence disclosed that the insured could read and write, 
and signed a written application stating that she had never suffered with any 
disease of the kidneys, and that no physician had attended her within two years 
for any complaint. The uncontradicted testimony further showed that the insured 
had been treated for chronic Bright’s disease from 1926 to 1928. Indeed, the 
husband of the insured testified that at the time the application was signed he 
knew that the insured was being treated for high blood pressure by a physician, 
and that he heard the agent who solicited the application ask the insured if she 
had been treated by a physician within two years, but did not recall her answer. 
A daughter of the insured also testified that she heard her father, husband of 
the deceased, say to the agent soliciting the application that the insured was 
suffering with high blood pressure and kidney trouble. 

At the conclusion of plaintiff’s evidence, the trial judge instructed the jury te 
answer the issue, “No.” 

From judgment rendered, the defendant appealed. 

Walter C. Feimster, of Newton, for appellant. 

Clarence Clapp and Russell W. Whitener, both of Newton, for appellee. 

BrocpEN, J. 

[1] The policy of insurance construed in Gilmore v. Ins. Co., 199 N. C. 632, 
155 S$. E. 566, contained a limitation to the effect that, if the insured should die 
from Bright’s disease before the policy had been in force for two years, the 
liability of the insurer was limited to the return of premiums paid on the policy. 
Such limitation was approved by the court upon authority of Spruill v. North- 
western Mutual Life Ins. Co., 120 N. C. 141, 27 S. E. 39. In addition, the court 
ruled that the principle announced in Holbrook v. Ins. Co., 196 N. C. 333, 145 
S. E. 609, did not apply to such reasonable limitations contained in the policy 
itself. The case at bar, therefore, falls directly within the principle of the Gil- 
more Case, supra. 

[2, 3] The plaintiff, however, insists that there was a directed verdict in 
favor of the defendant. It appears that the defendant, having admitted the allega- 
tions of the complaint, set up as a further defense that the policy was obtained 
by means of fraud. Thereupon the defendant, assuming the burden of proof, 
proceeded to offer evidence to sustain the defense. The record discloses that at 
the conclusion of plaintiff’s evidence the court instructed the jury “to answer 
the issue no.” The issue submitted was the usual issue of indebtedness. 

It is a general principle of law that the trial judge cannot direct a verdict 
in favor of the party upon whom the burden of proof rests. Bank v. McCullers, 
200 N. C. 591, 157 S. E. 869. This principle, however, has been applied to cases 
in which the trial judge directed a verdict upon the pleadings, or in cases where 
the evidence was conflicting. The case at bar is governed by the principle an- 
nounced by McIntosh North Carolina Practice & Procedure, page 632, as follows: 
“If the facts are admitted or established, and only one inference can be drawn 
from them, the judge may draw the inference and so direct the jury,” etc. The 
record discloses that there was no dispute with respect to the limitation set out 
in the policy, nor was there any dispute or conflict of evidence with respect 
to the fact that the insured was suffering with Bright’s disease. Consequently, 
upon the facts presented, the instruction of the trial judge will not be held 
for reversible error. 

[4] It appears that the defendant had tendered to the plaintiff the amount of 
Premiums, to wit, $4.02, and cost up to the time of tender. Obviously, the plain- 


tiff is entitled to judgment for the amount of premium paid and cost up to the 
time of tender. 


Modified and affirmed. 
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THULL v. EQUITABLE LIFE ASSUR. SOC. 
Court of Appeals of Ohio, Richland County. Sept. 30, 1931. 
178 Northeastern Reporter 850. 
1. INSURANCE. 


Employee, whether temporarily or permanently discharged, held not pro- 
tected by group insurance policy which did not differentiate between temporary 
and permanent discharge. 

Policy provided that the employees were insured for the term, or 
such part thereof “as they shall respectively remain in the employment 

of the employer,” and that the insurance should automatically cease on 

termination of the employee’s employment with his employer. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE. 

Certificate delivered by employer to employee was no part of group insur- 
ance contract; but contract consisted of policy issued to employer and applica- 
tion therefor. 

Employee’s certificate was only a recitation of his right to protec- 
tion under the terms of the contract, so long as the conditions of the 
policy were complied with. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

4. INSURANCE. 

Failure of employer to take steps to keep group insurance policy in force 
during employee’s lay off held not chargeable to insurer. 

Especially was this true, in view of the fact that the employer was 
not bound to take the steps in question. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

5. INSURANCE. 

Insurer held not estopped to disclaim liability under group insurance policy 
of discharged employee, under facts 

Facts were that 60 cents were deducted from the employee’s wages 
the time of his discharge for the previous month’s insurance, that the 
employer made report to the insurer on August 4 of the employee’s dis- 
charge on July 17, which by the terms of its contract it was bound to 
do within the month, and that the employer sought to ascertain if the 
employee’s estate was entitled to benefits under the policy. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

6. INSURANCE. 

Since employee’s certificate apprised him that discharge ended group insur- 
ance in his favor, neither employer nor insurer had duty to notify him that he 
was not covered by insurance after he was discharged. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

Action by Eva K. Thull, administratrix of the estate of John Mohler, de- 
ceased, against the Equitable Life Assurance Society. Judgment for defendant, 
and plaintiff brings error—[By Editorial Staff.] 

Affirmed. 

Lewis Brucker, of Mansfield, for plaintiff in error. 

McBride & Wolfe, of Mansfield, for defendant in error. 

SHERICK, P. J. 

The plaintiff in error, Eva K. Thull, administratrix, who was the plaintiff 
in the court of first instance, sought to recover of the assurance society on a 
policy of insurance issued by the society upon the life of one John Mohler, who 
had been an employee of the Barnes Manufacturing Company. The contract of 
insurance was what is known as a group insurance plan policy, and was issued 
by the society to the Barnes Company. 

The answer made to the claim of the plaintiff was a general denial, and as 
a second defense it was averred that Mohler at time of death was not in the 
employ of the Barnes Company, and hence was not insured under the terms 
of its contract with the Equitable Life Assurance Society. A reply denies the 
new matter, and, upon the issues joined, the cause was submitted to the court 
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without the intervention of a jury, and it was adjudged that the petition be dis- 
missed and judgment entered for the assurance society. From this judgment 
error is prosecuted. 

It is shown that prior to July 17, 1930, Mohler had been in the company’s 
employ, and upon that date was temporarily discharged. Thereafter, on August 
3, 1930, Mohler was instantly killed in an automobile accident. 

Further, it is disclosed that Mohler’s employment by the Barnes Company 
was for no particular time, and it would follow that he could have quit or been 
discharged at any time. He never worked for the company after July 17th, and 
at that time he was paid in full. At the time, however, of his discharge, the sum 
of sixty cents was deducted by the company out of his pay in payment of insur- 
ance for the months preceding his discharge. No insurance was collected from 
him thereafter. 

[1] The plaintiff in error makes much of the fact that Mohler’s lay off was 
temporary in character, that he might have been recalled for work, that is, if 
he chose to return, but, in view of our opinion hereinafter expressed, we now 
take the position that it is immaterial whether the lay off was temporary or per- 
manent, for the reason that the contract of insurance existing between the soci- 
ety and the employer is decisive thereof, in that it does not differentiate between 
a temporary and a permanent discharge. 

[2] The errors complained of, in fact, all go to the matter of the contract’s 
construction, and it may now be said that the certificate delivered by the em- 
ployer to the employee is no part of the contract of insurance; but that the 
contract consists of the policy issued by the society to the employer and the 
application therefor. The employee’s certificate is only a recitation of his right 
to protection under the terms of the contract, so long as the conditions of the 
policy are complied with. 

The policy provides that the employees of the company are insured for the 
term or such part thereof as “they shall respectively remain in the employment 
of the employer.” Section 6 of the policy further provides: “The insurance 
under this policy upon the life of any employee shall automatically cease upon 
his discontinuance of participation, as evidenced in writing signed by him and 
filed with the Society, or upon termination of his employment with the employer 
in the classes of employees insured hereunder, without regard to the cause of 
such termination.” 

It appeals to us that these two excerpts from the contract are clear and 
unambiguous, and therefore need no construction of the simple and understand- 
able language used therein. 


We find that the policy contains a further provision, in that “the employer 
may elect that all employees who, while insured hereunder, are temporarily laid 
off or given leave of absence, * * * shall be considered to be in the employment 
of the employer during such period,” but this is further made dependent upon 
the employer performing certain things, and upon certain conditions, which it 
is now conceded the employer did not perform and comply with. 

[3, 4] It is well settled in law that, when a contract is made for the benefit 
of another—the employee in this case—he can have no greater rights under 
that contract than is provided thereby. The fact that the employer did not do 
certain things to keep the insurance in force during his lay off cannot be charge- 
able as against the insurer, and specially must this be true, in that the company 


was not bound to do these things which the plaintiff in error now says the em- 
ployer should have done. 


[5] The deduction of the sixty cents from the wages of the decedent at 
the time of his discharge for the previous month’s insurance is strongly urged, 
as is also the fact that the employer made report to the insurer on August 4th 
of his discharge, which, by the terms of its contract, it was bound to do within 
the month. And, further, the company sought to ascertain if Mohler’s estate 
was entitled to benefits. But these facts do not work an estoppel or place the 
society in any position from which it may not now recede. 


[6] We note further from the policy that it was within the power of the 
employee to have obtained an individual policy within a certain period after his 
discharge. This he did not do, and it now seems hardly fair or just that com- 
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plaint be now made of that which he could have done for himself. The em- 
ployee’s certificate apprised him that termination of his employment ended the 
insurance in his favor, and neither the employer nor the insurer was under a 
duty to notify him that he was not covered by insurance. 

The defendant in error calls our attention to Aitna Life Ins. Co. v. Lem- 
bright, 32 Ohio App. 10, 166 N. E. 586; Couch Cyclopedia of Insurance Law, vol. 
6, § 1359; Beecey v. Travelers’ Ins. Co., 267 Mass. 135, 166 N. E. 571; Kowalski 
v. AXtna Life Ins. Co., 266 Mass. 255, 165 N. E. 476, 63 A. L. R. 1030, and Chrosniak 
v. Metropolitan Life Ins. Co., 121 Misc. Rep. 453, 201 N. Y. S. 211, which we have 
examined and find to be ample support for the rule adopted in this controversy. 

The judgment of the court of common pleas is found to be correct, and not 
contra to the law and the evidence, and we find no error in either the admission 
or exclusion of evidence. The motion for a new trial was rightly overruled, and 
the judgment will therefore be affirmed. 

Judgment affirmed. 

Lemert and Montgomery, JJ, concur. 


GRAHAM v. HOMESTEADERS’ LIFE ASS’N et al. No. 20524. 
Supreme Court of Oklahoma. Oct 13, 1931. 
Rehearing Denied Nov. 24, 1931. 
Application for Leave to File Second Petition for Rehearing Denied Dec. 1, 1931. 
5 Pacific Reporter (2d) 371. 
INSURANCE. 


Finding that insured’s mother was entitled to proceeds of life insurance cer- 
tificate as against divorced wife held proper under evidence and certificate. 
Syllabus by the Court. 

Record examined. Findings and conclusions of the lower court, be- 
ing supported by the clear weight of the evidence, are held to be correct, 
and the case is affirmed. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by Pearl F. Graham against the Homesteaders’ Life Association, 
wherein Carrie R. Graham was required to interplead as a defendant, and inter- 
pleader filed a cross-petition. From an adverse judgment, plaintiff appeals. 

Affirmed. 

W. F. Collins, of Oklahoma City, for plaintiff in error. 

Allen & Jarman, of Oklahoma City, J. C. Cornett, of Pawhuska, and Ritten- 
house, Lee, Webster & Rittenhouse, of Oklahoma City, for defendants in error. 

Kornecay, J. 

This cause originated in the court below, as disclosed by the case-made, by the 
filing of a suit, on the 2d day of February, 1928, by Pearl F. Graham, against the 
Homesteaders’ Life Association, to recover $2,000, with interest thereon at 6 per 
cent. per annum, on a life insurance certificate, insuring the life of Carl L. Gra- 
ham, the certificate being No. H9203. The petition, as found on page 4 of the 
case-made, is as follows: 

“Comes now the plaintiff above named and for cause of action against the de- 
fendant, alleges and states: 


“1, That the defendant is and was at the times hereinafter mentioned a fra- 
ternal benefit or mutual insurance society, corporation or association, existing un- 
der and by virtue of the laws of Iowa and as such was and is licensed to do and 
is doing business in the State of Oklahoma and service of summons upon defend- 
ant is authorized to be and upon the Honorable Insurance Commissioner of the 
State of Oklahoma. 


“2. That sometime prior to February, 1925, the exact date and year being to 
the plaintiff unknown but being specially known to the defendant, said defendant, 
in consideration of the payment of it by Carl L. Graham of the annual premium, 
dues and assessments therefore, made, executed and delivered to said Carl L. Gra- 
ham its policy or certificate of insurance in writing, whereby said defendant in- 
sured the life of the said Carl L. Graham in the sum of $2,000.00, payable to 
plaintiff as beneficiary, all as evidenced by defendant’s certificate or policy of in- 
surance Number H. 9203. That plaintiff is unable to annex a copy of said policy 
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for the reason defendant has wrongfully caused and permitted said policy or cer- 
tificate of insurance to be delivered to some person or persons having no right or 
interest therein, or thereto. 

“4. (3) That said Carl L. Graham died at Pawhuska, Oklahoma, on the 27th 
day of October, 1927, when said policy or certificate of insurance was in full force 
and effect and when and after all premiums, dues and assessments had been fully 
paid, leaving this plaintiff as his surviving wife and dependent and the beneficiary 
named therein, and by reason thereof plaintiff is entitled to the amount specified 
in said policy or certificate of insurance. 

“5. (4) That plaintiff has furnished defendant with proof of death of the 
said Carl L. Graham, the insured, and said Carl L. Graham and this plaintiff, as 
his wife, widow and dependent and beneficiary named in said certificate or pol- 
icy, have each done and performed all the conditions of the said policy or cer- 
tificate and by reason thereof said sum of $2,000.00 is now due and payable to 
plaintiff as such wife and dependent and beneficiary named in said certificate or 
policy of insurance and that no part thereof has been paid, although due demand 
has been made therefor. 

“Wherefore, plaintiff prays that she have and recover judgment of and from 
defendant in the sum of $2,000.00, with interest thereon at six per cent. per an- 
num, together with the costs of this action. 

“William F. Collins, 
“Attorney for Plaintiff.” 


The life insurance company answered, and set up the policy or certificate in 
a lengthy answer and interplea, beginning on page 8 of the case-made and extend- 
ing to page 41. It admitted its being a fraternal beneficiary association, and de- 
nied the other allegations of the petition, except as specifically admitted in its in- 
terplea. At page 9, the allegations, with reference to its existence and purposes, 
are as follows: “That as said Association, it has a representative form of gov- 
ernment, with a lodge system, and provides for the payment of death benefits 
upon certificates issued by it, to the following named classes of persons, to-wit: 
Wife, husband, relative by blood to the fourth degree, father-in-law, mother-in- 
law, son-in-law, daughter-in-law, step-father, step-mother, step-children, children 
by legal adoption, legal representatives, or to a person or persons dependent upon 
the member, provided that if, after the issuance of the original certificate, the 
member shall become dependent upon an incorporated charitable institution, he 
shall have the privilege, with the consent of the governing board or body of the 
society, to make such institution his beneficiary.” 

It sets out the issuance of a certificate for $3,000 as of date of October 1, 
1920, and an additional $2,000 certificate as of date of October 20, 1921; the bene- 
ficiary being Pearl F. Graham, related to the insured as wife. It denied the pres- 
entation of death claims by the plaintiff. It admits that about the 7th of De- 
cember, 1927, proofs of death of the insured were furnished by the mother, and 
set up the fact that, unless proof of death was made within 90 days, there could 
be no maintaining of the action. It pleads section 79 of its by-laws, as follows: 

_ “Sec. 79(b) In the event that the beneficiary named in any certificate dies 
before the death of the member holding the same and no other beneficiary has 
been designated, the amount which would have been paid to the beneficiary named, 
if living, shall be paid in the manner herein designated, and in the following order: 
First, to the husband or wife of said named member, if there be one. Second, 
to the child or children of said member, if there be any, and if more than one, 
then in equal amounts to each. Third, to the mother of said member, if living, 
and if not, to the father, and if there be neither father nor mother living. then 
to the brothers and sisters of said member in equal amounts. 


‘* * * (d) Divorce. In the event benefits are made payable to the wife 
or husband of the member, and they be divorced from each other and no new 
designation of beneficiary is made, and payment of benefits shall be made as if 
vs — beneficiary had predeceased the member and no new designation had 

en made.’ 
“Defendant further states that on or about the 2nd day of February, 1925, 
a decree of divorce was entered in the District Court of the County of Osage, 
State of Oklahoma, in a certain cause entitled C. L,. Graham, Plaintiff, v. F. 
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Pearl Graham, defendant, same being No. D-2163, in which cause the said C. L, 
Graham was divorced from the defendant, F. Pearl Graham.” 

It further avers that under the terms of the by-laws and the certificate, the 
money was claimed by the mother, Carrie R. Graham, and asked for leave to 
pay the money into court, and to require the parties to litigate over the matter. 
At page 18, the certificate is set out, carrying a stipulation, as follows: 

“This certifies that Carl L. Graham of Pawhuska, State of Oklahoma is a 
member of this society, and entitled to the benefits herein and to the privileges and 
benefits provided in the Articles of Association and by-laws of the Society, and 
binds the said member, by the acceptance hereof, to abide by and be subject to 
the provisions of said Articles of Association and by-laws as they now are or 
may be lawfully amended. 

“In consideration of the pledges and agreements of the said member, and the 
statements in the application and to the medical examiner, and the further con- 
sideration of the contributions required and set forth in the conditions in this 
certificate, the Homesteaders’ promises to pay to Flossie P. Graham related to 
said member as wife, the sum of Three Thousand Dollars, within ninety days 
after receipt of due proof of the death of said member while in good standing 
and not in default in payment of the required contributions. 

“It is understood and agreed by the Society and said member that the con- 
ditions appearing on subsequent pages of this Certificate are a part of this 
contract and are as binding as if herein set out over the seal and signatures 
attached hereto.” 

At page 22, there is a provision for a change of beneficiary, as follows: “V. 
Change of Beneficiary. On written application by the member and payment of 
the required fee, without notice to or consent of the beneficiary, change of bene- 
ficiary will be endorsed on this Certificate, or on surrender of same a similar cer- 
tificate will be executed embracing the change as requested.” 

Paragraph 7, on page 23, is as follows: “VII. Entire Contract. This Cer- 
tificate, together with the Articles of Association of the Society and By-laws 
thereof and the application for membership and medical examination, signed by 
the applicant and all amendments to each thereof, shall constitute the agreement 
between the member and the Society. Copies of the same certified by the 
Supreme Secretary shall be received in evidence of the terms and conditions 
thereof, and any changes, additions or amendments to said Articles of Associa- 
tion, or laws duly made or enacted subsequent to the issuance of the said 
certificate, shall bind the member and his beneficiary and shall govern and con- 
trol the agreement in all respects the same as though such changes, additions or 
amendments had been made and were in force prior to the time of the application 
for membership.” 

There were various other provisions about loan values and proof of death 
within 90 days. The above quotations are taken from Exhibit A. Practically 
the same provisions are found in Exhibit B. 

The court made the order for the defendant, Carrie R. Graham, to inter- 
plead, and she filed an answer and cross-petition, found on page 51 of the case- 
made. It relied upon the certificates; pleaded a divorce on the 2d of February, 
1925, in the district court of Osage county, wherein C. L. Graham, the insured, 
was the plaintiff, and F. Pearl Graham, the named beneficiary, was the de- 
fendant, a copy of it from the court records being set out. 

Reply was filed to this by the Homesteaders’ Life Association, which was a 
general denial of facts, except as specifically admitted, and an answer to the 
cross-petition and interplea was filed by the plaintiff, but in the third paragraph 
it says that paragraph (d) of section 79 of the by-laws was void, because it 
was not a part of the by-laws when the certificate was issued. It denies the 
divorce, and attacks the decree for insufficiency of facts in the petition. It also 
avers marital relationship with the deceased after the decree. A copy of the di- 
vorce petition is set out in this answer, which was filed on the 23d of March, 
1928. Demurrer and motion for judgment on the pleadings were interposed by 
the defendant Carrie R. Graham, and overruled, followed by a reply by Carrie 
R. Graham, which is a general denial, except as to the matters admitted. The 
petition in the second suit is set out, but the suits were consolidated and tried as 
one, after a good deal of colloquy between the attorneys. 
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The plaintiff, Pearl F. Graham, began to testify at page 84 of the record 
and her examination and cross-examination, with the various exhibits, are ex- 
tended to page 139. In the main, her testimony was a denial of the severing of 
the marital relationship, and the validity, and existence of the divorce proceed- 
ings. Various depositions were introduced on her behalf. Mrs. Lucille Dixon’s 
testimony was directed to the proposition of no severance of marital relationships. 
Mrs. Sarah Thomas gave testimony upon the same line, beginning on page 154 
and ending on page 170 of the case-made. Mr. A. W. Lindsey gave deposition, 
beginning on page 170 and ending on page 172 on the same line. The deposition 
of Mrs. E. S. Green begins on page 174 and ends on page 179. Mrs. Jimmie 
Bennett was called as a witness; her testimony beginning at page 181 and extend- 
ing to page 198. The plaintiff resting, demurrer, on behalf of the defendant, 
interposed to the evidence, was overruled, and exceptions were taken. The wit- 
nesses, heretofore referred to, were called to establish the continuance of the 
marital relations. 

On behalf of the defendant, H. M. Gambell was called, who was the lawyer 
in the divorce proceedings, and testified about how it was brought, and the waiver 
and the record in the divorce proceeding was gone into in his testimony. The 
father of the deceased, W. E. Graham, was called, and also his mother and 
sister testified concerning the relation of the parties, and a sister-in-law was also 
called. The clerk of the court, Mrs. Abbot, Brocia Pierpoint, all testified con- 
cerning the relation of the parties before and after the divorce. The defendant 
then rested. ; 

The plaintiff, Pearl F. Graham, was put back on the stand to deny some of 
the statements made by the other witnesses. Then the plaintiff rested. 

The case was submitted on briefs, and the plaintiff introduced the by-laws 
of the Homesteaders’ Life Association, disclosing the amendments adopted by 
the Sixth Quadrennial Supreme Convention, October 9 to 10, 1923. It stipulates 
that the insured continued to pay the premiums up until his death. The journal 
entry was filed, showing the finding by the court in favor of the mother, Carrie 
R. Graham; the court holding that the company was a fraternal beneficiary as- 
sociation and its by-laws in the usual form, providing for the contingency of the 
divorce, as pleaded and set out above. The court found that the divorce pro- 
ceeding was valid, and rendered a judgment in favor of the mother. The plaintiff 
excepted, and filed a motion for new trial, which was overruled and followed by 
exceptions. The case is brought here for decision. 

A very lengthy brief has been filed on behalf of the plaintiff in error; it 
containing 147 pages. A large part of it, however, is a recital of the evidence in 
the case. The argument in the brief begins at page 110. The first point raised 
is that Pearl F. Graham, as beneficiary, became vested with the absolute owner- 
ship of the proceeds of these two policies upon their issuance and delivery to 
the insured, and no act of the insurer could divest her of that ownership and 
vest it in another. This argument is based on the fact, as claimed, that the 
certificates were life insurance policies, and not fraternal benefit certificates. 
Section 6774, C. O. S. 1921, and sections 6775 and 6776 are cited, and also the 
case decided by this court of Modern Order of Praetorians v. Bloom, 69 Okl. 
219, 171 P. 917, is cited and quoted from extensively. A reference to that case 
shows that it went off on the proposition of procedure. It was there claimed 
that there was misrepresentation in the application for the policy, and the 
provision, of our statute about introducing this application, unless a copy was 
attached to the policy, was the matter before the court. We do not think the 
solution of that case, or its result, would have any bearing in this particular 
case. 


Some other cases upon the same line are cited and the case of Knott et al. v. 
Security Mutual Life Ins. Co., 161 Mo. App. 579, 144 S. W. 178, is cited, and on 
the subject of the vested right of the beneficiary Central Nat. Bank of Washing- 
ton v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 370, is cited and quoted from, 
and certain sections about change of beneficiary and extended insurance, paid-up 
insurance, cash loans, advance to pay contributions, and loan value, and general 
Provisions in the certificates, are called to our attention, and our attention is 
called to the fact that the case of Central Nat. Bank of Washington v. Hume, 
cited above, is cited with approval in Johnson v. Roberts, 124 Okl. 68, 254 P. 88. 





498 The Insurance Law Journal, Vol. 78 [Mar., 1932 


In the Johnson vy. Roberts Case, creditors were asking to get the proceeds of an 
insurance policy payable to the wife. The lower court held that they could do 
it; the higher court held they could not. The case of Filley v. Illinois Life Ins. 
Co., 91 Kan. 220, 137 P. 793, L. R. A. 1915D, 130, is also cited to the effect that, 
where a person was the named beneficiary, who was the wife at the time the 
policy was taken out, and subsequently got a divorce, in the absence of other 
designation would succeed to the proceeds. 

These cases seem to follow the general law, as laid down in 14 R. C. L. § 
549, on the subject of Insurance, and the Permanent Supplement thereto, ex- 
tracts are taken from Filley v. Ilinois Life Ins. Co., 93 Kan. 193, 144 P. 257, L, 
R. A. 1915D, 134, of the statements of Justices Smith and West as to the person 
entitled to the proceeds in the case of divorce, and a case from this court of Pen- 
dleton v. Great Southern Life Ins. Co., 135 Okl. 40, 273 P. 1007, is cited to the 
effect that divorce will not change the course of payment in an ordinary life in- 
surance policy. The point is made that the method of substitution, provided in the 
policy, is exclusive, and Miller et al. v. Miller, 200 Iowa, 1070, 205 N. W. 870, 43 
A. L. R. 567, is cited to that effect. ‘ 

A careful analysis of the cases shows that none of them are decisive of the 
question we have here. When the insured received the certificates or policies, 
whichever they may be called, as shown by the certificates themselves, he agreed 
that he was a member of the society, and was entitled to the benefits provided in 
the articles of association and by-laws of the society, and that he was bound to 
abide by and be subject to the provisions of the by-laws, as they now are or may 
be lawfully amended, and in consideration of the said agreement, to be so bound, 
and agree to make the contributions, the company promised to pay to Flossie P. 
Graham, related to said member as wife, the amount of the certificate, “after 
receipt of due proof of the death of said member while in good standing and not 
in default in payment of the required contributions.” 

The right to change the beneficiary was given to the member by written ap- 
plication, and payment of the required fee, “without notice to or consent of the 
beneficiary.” It was provided, in paragraph 7, as follows: “VII. Entire Con- 
tract. This Certificate, together with the Articles of Association of the Society 
and By-laws thereof and the application for membership and medical examination, 
signed by the applicant and all amendments to each thereof, shall constitute the 
agreement between the member and the Society. Copies of the same certified by 
the Supreme Secrtary shall be received in evidence of the terms and conditions 
thereof, and any changes additions or amendments to said Articles of Associa- 
tion, or laws duly made or enacted subsequent to the issuance of said certificate, 
shall bind the member and his beneficiary and shall govern and control the agree- 
ment in all respects the same as though such changes, additions or amendments 
had been made and were in force prior to the time of the application for mem- 
bership.” 

There are further provisions for the notice of death, that we do not regard 
as material here. . ; 

It appears from the stipulation in this case that an amendment was made to 
the by-laws, after the certificates were issued, which is pleaded in the original 
interplea, as No. 79 (b), and which is quoted above. Most clearly under this 
amendment, by which all parties were bound, under the terms of the contract, it 
is shown that it was clearly the purpose of all parties to merely insure the life 
of the deceased for the benefit, primarily, of the husband or the wife, secondarily, 
child or children, if any there were, and, thirdly, the mother of the member, if 
alive, and if not alive, the father, and, if there was neither father or mother liv- 
ing, then to the brothers and sisters. Language could not be clearer than this. 
Section (d) provides that in the event benefits are made payable to wife or 
husband of the member, and they be divorced from each other and no new desig- 
nation of beneficiary is made, the payment of benefits shall be made as if the 
divorced beneficiary had predeceased the member and no new designation had been 
made. 

The deceased was childless. ‘The divorce was found to be valid. The clear 
terms of the contract were that, under those conditions, the mother was entitled to 
the proceeds. : a 

When one examines the proceedings in the court below, and examines the 
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position taken here as to the character of policy, it was, and the character of the 
association it was, there seems to be a radical departure now in the brief, from 
what was admitted to be the facts in the lower court. The very petition itself 
describes the defendant corporation as a “fraternal benefit or mutual insurance 
society.” The company itself so claimed. Everybody else so claimed, until after 
the court found that the divorce was valid. 

The whole burden, apparently, of the trial, was to show that the former 
wife knew nothing about the divorce, and maintained marital relations with the 
deceased until the time of his accidental death, and there was some outside 
testimony indicating that marital relations, or rather the relations that ordinarily 
accompany marriage, were maintained, but the evidence, introduced to the con- 
trary, was ample to sustain the finding of the lower court, to the effect that she 
knew all about the divorce, and recognized it, and signed the general appearance 
on which the divorce was based. Had the court below held that there was no 
divorce, there probably would have been some ground to set its finding aside, by 
reason of the evidence being insufficient, but the preponderating evidence in the 
case was very much in favor of the divorce having been granted, and the plain- 
tiff's having acted on that theory, during the life of the insured. 

The will that the deceased made, referred to the plaintiff as his “divorced 
wife,’ the term that would be ordinarily used to characterize the fact that she 
had been his wife, but was divorced. She was not living with him at the time of 
his death, and he was paying, marked attention to others of the opposite sex, 
and at the time of his death, which was in an automobile accident, he was with 
a lady friend of his former wife, who evidently was very interesting to him. 

Under the conditions, we think the trial court was right in coming to the 
conclusion it did, and we find no reason for disturbing its finding. The person 
receiving the proceeds, apparently from this. record, had much greater moral 
claims on the bounty of the deceased, than the plaintiff did. 

The cause is therefore affirmed. 

Lester, C. J., Clark, V. C. J., and Riley, Hefner, Cullison, Swindall, Andrews, 
and McNeill, JJ., concur. 


CAMPDON v. CONTINENTAL ASSUR. CO. 
Supreme Court of Pennsylvania. Nov. 23, 1931. 


157 Atlantic Reporter 464. 

5. INSURANCE. 
_ Burden of proving deliberate falsity of illiterate insured foreigner’s answers 
in application for insurance was upon company asserting such defense. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
6. INSURANCE. 

Whether insured foreigner’s answers in application for life insurance as to 
health and medical attendance were deliberately false held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
7. INSURANCE. 

Greater burden rests upon insurer to deal fairly with illiterate foreign appli- 
cant, especially as to agent’s writing down answers by applicant. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 
j ym from Court of Common Pleas, Cambria County; John H. McCann, 
udge. 


_ Action by Joseph Campdon against the Continental Assurance Company. From 
a judgment for plaintiff, defendant appeals. 
Affirmed. 
Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, 
Maxey, and Drew, JJ. 
Russell R. Yost (of Graham, Yost & Meyers), of Johnstown, for appellant. 
Ray Patton Smith, of Johnstown, for appellee. 
SIMPSON, J. 

_ This appeal is from a judgment entered on a verdict for plaintiff, in an 
action on one of defendant’s life insurance policies. As none of the assignments 
of error can be sustained, the judgment must be affirmed. 

|i-4] The first assignment avers that the court below erred in overruling 





500 The Insurance Law Journal, Vol. 78 [Mar., 1932 


defendant’s motion “for a new trial and for judgment n. o. v.,” because the 
verdict was against the law, the evidence, and the weight of the evidence, and 
because there was error in refusing defendant’s first and second points for 
charge, neither being quoted in the assignment, which is therefore of no validity, 
since it directly contravenes our Rule 24. Moreover, it will be observed that the 
motion asks two things, “for a new trial and for judgment n. o. v.” These are 
mutually exclusive, and, in the same case and between the same parties, can 
never both be granted at the same time. March v. Phila. & West Chester Traction 
Co., 285 Pa. 413, 132 A. 355; Pawlowski v. Sczehowicz, 293 Pa. 549, 143 A. 180. 
If we treated the assignment as if it related only to the refusal to enter judg- 
ment non obstante veredicto, as defendant seeks to have us do—but which of 
course, we cannot, since it asks us to reverse the court below for refusing to 
do what we said, in the cases last cited, it should not do—defendant would be 
met by the further fact that such a judgment can never be entered for the 
losing party, simply “because the verdict was against the weight of the evidence,” 
that being a matter for the jury, and because also the reasons’ cover, in addition, 
two alleged errors, the separate refusal of each of defendant’s points, which, 
though both ask for binding instructions, nevertheless when joined together in 
one assignment, causes it to violate our rule 22, requiring that “each error relied 
on must be specified particularly and by itself [and must not] refer to more 
than one bill of exceptiors.” York Manufacturing Co. v. Chelten Manufacturing 
Co., 278 Pa. 351, 357, 123 A. 327; Orth v. Consumers’ Gas Co., 280 Pa. 118, 124 
A. 296; Wagner-Taylor Co. v. Spinelli, 295 Pa. 455, 145 A. 505. 


[5, 6] The second assignment of error, which is to the refusal of the trial 
judge to rule that “the verdict must be for the defendant,’ raises the only 
arguable point in the case, but it will not bear inspection and analysis. De- 
fendant’s sole contention was that the insured made certain false answers in her 
application. The policy stipulates that “all statements made by the insured shall, 
in the absence of fraud, be deemed representations and not warranties.” Under 
such circumstances, we said in Kuhns v. New York Life Ins. Co. 297 Pa. 
418, 423, 147 A. 76, 78: “The burden of proving the falsity of the answer, and 
that it was deliberately given, is on the defendant, who asserts it. [Citing cases.] 
Unless this situation is made apparent by undisputed proof, documentary or oral, 
the question is one for the jury, and is not to be declared as a matter of law 
by the court.” This has been said many times. Skruch v. Metropolitan Life 
Ins. Co., 284 Pa. 299, 302, 303, 131 A. 186, and cases there cited. 


[7] The insured here was a foreigner, who could speak only the simplest 
English words, and could not read or write the language at all. Under such 
circumstances, we said, as epitomized in one of the syllabi of Suravitz \ 
Prudential Ins. Co., 244 Pa. 582, 91 A. 495, L. R. A. 1915A, 273: “Where an 
applicant for insurance is a foreigner who does not understand the English 
language, and cannot read the policy, or the application, a greater burden rests 
upon the insurer to deal fairly with the insured particularly as to the acts of the 
agent in soliciting the insurance and writing down the answers.” This was quoted 
with approval in Feinberg v. New York Life Ins. Co., 256 Pa. 61, 66, 100 A. 538. 
Here there was evidence that defendant’s medical examiner, who questioned the 
the insured, asked her but two questions: (1) “Do you feel well?” to which she 
answered “All right,” as the evidence shows she was at that time; and, by the 
aid of an interpreter, (2) Have you had “any other doctor since the first policy? 
to which she answered she had had two, and named them. These are not the 
questions alleged to have been falsely answered. There was ample evidence from 
which the jury could have found, and probably did find, that defendant’s medical 
examiner, who had had a previous experience of the difficulty in making the 
insured understand the questions he asked her, had filled out the application from 
those two answers, and from what she had told him some nine and a half 
months previously, when he took down the answers required in the application 
for an earlier insurance. And it is no small matter that the two agents, who 
sought and obtained the insurance and were present when the application was 
filled out, testified in accordance with the story told by plaintiff's other witnesses, 
and that defendant’s medical examiner, who still occupied that position, though 
he was present in court and heard the testimony above referred to, did not go 
upon the witness stand to contradict it. A careful study of the entire evidence 
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satises us that the trial judge would have committed grave error if he had 
ruled, as a matter of law, that the insured had “deliberately given” false answers 
to the questions in the application, and this conclusion necessarily overrules the 
assignment now under consideration. 

The third assignment alleges error in entering judgment on the verdict, and, 
of course, falls, when it appears, as by this opinion it does, that all the other 
assignments are of no validity. Com. v. Hudson, 269 Pa. 176, 112 A. 434; Com. 
y. Greevy, 271 Pa. 95, 114 A. 511. 

The fourth assignment alleges error in ruling that “the burden of proof [of 
showing that the insured was guilty of ‘fraud in procuring the insurance’] 
requires the defendant to establish the alleged fraud by a preponderance of 
evidence which is clear and satisfactory.” This is the rule in all cases where an 
alleged fraud is interposed to an otherwise admittedly valid claim, and is 
specifically stated to apply in suits on insurance policies, especially where the 
insured was a foreigner ignorant of our language. Livingood v. New York Life 
Ins. Co., 287 Pa. 128, 134 A. 474; Kuhns v. New York Life Ins. Co., supra; 
Suravitz v. Prudential Ins. Co., 261 Pa. 390, 400, 401, 104 A. 754. Of course, if 
plaintiff had admitted that the questions in the application had been propounded 
to the insured, but averred that defendant’s agent had fraudulently written down 
different answers than those she gave, the burden of proving this would have 
been on the plaintiff who asserted it (Suravitz v. Prudential Ins. Co., 261 Pa. 
390, 400, 104 A. 754); but that is not the fraud referred to in the point now 
under consideration. 

The fifth assignment is covered by what we have said regarding the fourth. 
It alleges error in saying that “the burden [was] on the defendant to satisfy 
you fof the validity of its defence of fraud] by the weight of the evidence.” 

The sixth and last assignment is covered- by what we have said regarding 
the first. It avers error in dismissing defendant’s motion “for a new trial and 
judgment n. o. v.,” so far as a new trial is concerned, because of alleged errors 
in the answers to seventeen distinct points for charge, all of which are referred 
to in the motion, but none is quoted in the assignment. This is a fatal joinder 
of distinct matters. Com. v. Martin, 302 Pa. 118, 153 A. 141. 

The judgment of the court below is affirmed. 


FIDELITY TITLE & TRUST CO. et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court of Pennsylvania. Nov. 23, 1931. 


157 Atlantic Reporter 614. 
1. INSURANCE. 
_ Insured’s application for $5,000 policy used by insurer without authorization 
in application for subsequent $10,000 policy held not part of later policy. 

Such application was not part of second policy, since taking written 
application containing insured’s physical condition was solely for in- 
surer’s benefit, and it could not use application for purposes not author- 
ized without insured’s consent. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

“Amendment forms,” intended to make application for former policy apply 
to present policy, did not have that effect where not attached to policy, whether 
or not they were signed by insured. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Appeal from Court of Common Pleas, Allegheny County; Elder’ W. Mar- 
shall, Judge. 


Action by the Fidelity Title & Trust Company, guardian of the estate of 
Anna Browarsky, and the Pennsylvania Trust Company, guardian of the estate 
of Sarah B. Browarsky, against the Metropolitan Life Insurance Company. 
From a judgment for the Pennsylvania Trust Company, defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, 
Maxey, and Drew, JJ. 

William H. Eckert, of Pittsburgh, Leroy A. Lincoln, and Harry Cole Bates, 
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both of New York City, and Smith, Buchanan, Scott & Gordon, of Pittsburgh, 
for appellant. 


Artemas C. Leslie, Harold R. Stadtfeld, and M. Leon Tolochko, all of Pitts- 
burgh, for appellees. 
Stmpson, J. 


Defendant executed and delivered to the wife and daughter of Hyman 
Browarsky a $10,000 insurance policy on his life, which stated that each had 
a one-half interest therein. The daughter was but fourteen years of age at the 
time, and one of the plaintiffs is guardian of her estate. The wife subsequently 
became weak-minded, and the other plaintiff is guardian of her estate. Brow- 
arsky having died, and defendant having refused to pay the amount of the policy, 
the two guardians brought the present suit. The company defended mainly on 
the ground of certain false and fraudulent representations alleged to have been 
made by Browarsky in order to obtain the policy, and which it claimed appeared 
in his application attached thereto. The trial judge directed the jury to render 
a verdict in favor of the daughter for one-half of the amount of the policy; the 
court in banc overruled defendant’s motion for a new trial, judgment was entered 
on the verdict, and this appeal by defendant followed. The judgment must be 
affirmed. The action, so far as concerns the widow’s half-interest, is still pend- 
ing. 

After repeated readings of the record and a full consideration of appellant’s 
argument, we have concluded that the facts and the law applicable thereto cannot 
be better or more tersely stated than as they appear in the following excerpt 
from the opinion of the court below, to which, however, for clarity’s sake, we 
have made a few additions: 

“The facts as adduced from defendant’s witness, Horowitz, the agent who 
negotiated the insurance [and who was also defendant’s assistant manager], were 
as follows: 


“In October, 1926, Browarsky made a written application for a policy of 
$5,000, payable to his wife as beneficiary; he made the answers complained of 
on November 16, 1926, when examined by defendant’s physician, the terms of 
the written application providing that such answers should form part of the 
application. Pursuant to such application, a policy for $5,000, payable to Mrs. 
Browarsky, was issued under date of November 22, 1926, and actually delivered 
on November 26, 1926. 


“Having obtained Browarsky’s application for the $5,000 policy, Horowitz, 
the agent, without further authority, directed defendant company to issue an 
additional policy for $10,000, payable to Browarsky’s wife and daughter [the 
latter, as hereinbefore stated, being then fourteen years of age]. Subsequently 
he procured Browarsky’s oral consent to accept the $10,000 policy, which is the 
one involved in the present case, but at no time, so far as the evidence shows, 
did Browarsky make application in writing for such later policy, nor did he 
agree, verbally or otherwise, that his application for the original policy or any 
of his statements and answers should serve as his application for the latter 
policy. On the contrary, Horowitz testified that defendant prepared and in- 
structed him to have executed by Browarsky certain ‘amendment forms,’ author- 
izing the $10,000 policy to be issued in reliance upon the written application for 
the $5,000 policy, but that both policies had been delivered without these forms 
having been exhibited to or signed by Browarsky. [They never were exhibited 
to or signed by him, or attached to the policy.] 


[1] “On defendant’s own showing, therefore, it is clear that Browarsky made 
no written application for the $10,000 policy, nor authorized defendant to attach 
thereto a copy of the application for the earlier policy. The taking of a written 
application, containing the insured’s version of his physical history and condi- 
tion, was solely for defendant’s benefit, and if it desired to use such application 
for purposes not authorized in the writing itself, Browarsky’s consent was ¢€s- 
sential. Since defendant failed to show that such consent had been given, it 
follows that the application formed no part of the policy on which suit was 
brought. 


“The copy attached to the later policy bore evidence on its face that it was 
not a copy of the application for that particular policy [in that it stated it was 
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an application for the $5,000 policy, in favor of the wife only], and hence might 
well have been excluded from evidence (Ellis v. Metropolitan Life Insurance 
Co., 228 Pa. 230, 77 A. 460), but its inapplicability was put beyond controversy 
by the testimony of defendant’s witness, and hence the jury were rightly in- 
structed that whether Browarsky’s answers were true or false was of no conse- 
quence in the suit on this $10,000 policy. Fidelity Title & Trust Co. v. Illinois 
Life Insurance Co., 213 Pa. 415, 63 A. 51. The testimony established that this 
policy was issued simply on oral application, and since it was not shown that 
Browarsky had made a false statement concerning any material matter at the 
time such oral application was made, no question of false and fraudulent state- 
ments on the part of the insured was involved.” : 

[2] What is quoted above answers the whole of appellant’s ingenious but 
inapplicable argument. It may not be amiss to add, however, that its contention 
that an estoppel arose because “plaintiffs accepted the policy, including the copy 
of application attached thereto as the basis of their rights,” must necessarily 
fail, because (1) it was not in fact an application for this policy, and defendant’s 
calling it such cannot make it so; and (2) so far as appears, this minor plaintiff 
never saw either the policy or application, and cannot be estopped by that of 
which she had no knowledge. 

Even if the “amendment forms,” by which defendant intended to have the 
old application apply to this policy, had been signed by Browarsky, it would 
have been unavailing, since they were not attached thereto. This is squarely 
ruled in Fisher v. Fidelity Mutual Life Association of Phila., 188 Pa. 1, 12, 41 
A. 467, 468, where we said: “It clearly appeared in evidence that there was a 
supplemental application, which was not attached to or indorsed on the policy. 
* * * The omission of this form the policy was a failure to comply with the 
requirement of the act of 1881. That act requires that a copy of the entire 
application, not merely a part thereof, shall be attached. * * * The omission of 
a part, which of course includes a supplementary part, operates to exclude the 
whole. The statute must be interpreted in the spirit in which it was enacted,” 
that is, “to produce a uniform rule of procedure” (Hebb v. Kittanning Mutual 
Fire Ins. Co., 138 Pa. 174, 180, 20 A. 837, 838), “and its provisions should be strictly 
enforced” (Pickett v. Pacific Mutual Life Ins. Co., 144 Pa. 79, 94, 22 A. 871, 873, 
13 L. R. A. 661, 27 Am. St. Rep. 618). The act of 1881, above referred to, is that 
of May 11, 1881, P. L. 20, and appellant admits it is substantially re-enacted by 
section 318 of the Insurance Code of May 17, 1921, P. L. 682, 701 (40 PS § 441), 
which was in force when this insurance was affected, and therefore, he says, 
the “decisions construing the earlier enactment are applicable to that now in 
force.” Indeed, the act of 1921 is broader than that of 1881, but the differences 
are unimportant here. 

The judgment of the court below is affirmed. 


HULICK v. CAMPBELL et al. 


Superior Court of Pennsylvania. July 8, 1931. 
157 Atlantic Reporter 631. 


1. INSURANCE. 


Without specific language to contrary, nature of death benefits under beneficial 
association’s by-laws warranted presumption that member’s immediate family, 
including widow, were beneficiaries. 

(For other cases, see Insurance, Dec. Dig. § 771.) 

2. INSURANCE. 


Words “nearest relative’ within beneficial association’s by-laws concerning 


death benefits should not be limited to strict legal interpretation, unless required 
by law, where popular sense of words was manifestly intended. 

(For other cases, see Insurance, Dec. Dig. § 771.) 
3. INSURANCE, 


Widow held deceased member’s “relative” within beneficial association’s by- 
laws concerning death benefits. ‘ 


(For other cases, see Insurance, Dec. Dig. § 771.) 
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4. INSURANCE. ; bit aoe 
“Nearest relative’ and “legal beneficiary” within beneficial association’s by- 
laws concerning death benefits held synonymous. 


(For other cases, see Insurance, Dec. Dig. § 771.) 
5. INSURANCE. 

Widow and children, being deceased member’s “legal beneficiaries” within 
beneficial association’s by-laws making death benefits payable to nearest relative or 
legal beneficiary, held entitled thereto in proportions prescribed by intestate laws, 

(For other cases, see Insurance, Dec. Dig. § 771.) 

Appeal from Court of Common Pleas, Allegheny County; W. H. McNaugher, 
Judge. 

Bill in equity by Mary Hulick against A. C. Campbell and others. From a 
decree granting partial relief, plaintiff appeals. 

Affirmed. 

The opinion of McNaugher, J., is as follows: 

The plaintiff filed a bill in equity to compel the defendants, the officers and 
members of the Hawksforth Commandery No. 11, Patriotic Order Sons of 
America, an unincorporated beneficial association, to pay to her individually 
certain death benefits arising by reason of the death of her husband, Thomas M. 
Hulick, a member of the association who died intestate April 9, 1930. There 
were left to survive the decedent his widow, the plaintiff, and four children, all 
of age. As appears by stipulation of counsel filed of record, there is a provision 
in the by-laws of the association providing that the fund is payable to “the 
nearest relative or legal beneficiary.” 

At the time of hearing on the bill and answer, it appearing to the court 
that all the parties in interest were not represented in the proceedings, it was 
directed that notice be given the heirs at law of decedent, and thereafter counsel 
representing their heirs presented a petition asking that they be made parties of 
record, and by order of court they were joined as parties defendant. 

Findings of Fact. 

First. Plaintiff, Mary Hulick, is the widow of Thomas M. Hulick, who died 
April 9, 1930, in the City of Pittsburgh, Allegheny county, Pa. 

Second. Mary Hulick, the plaintiff, is also the administratrix of the estate 
of Thomas M. Hulick, deceased. 

Third. At the time of his death Thomas M. Hulick was a member in good 
standing in the Hawksworth Commandery No. 11, Patriotic Order Sons of 
America. 

Fourth. Hawksworth Commandery No. 11, Patriotic Order Sons of America, 
is an unincorporated beneficial association located in the city of Pittsburgh, and 
through its officers pays death benefits to those entitled, following the death of a 
member. 

Fifth. The officers named in the bill can fully and sufficiently represent the 
interests of all the members of the association in this proceeding. 

Sixth. The beneficiary or beneficiaries of Thomas M. Hulick are entitled to 
receive benefits from the defendant association in the sum of $125. 

Seventh. The by-laws of the association provide that the person or persons 
to whom the fund shall be paid shall be “the nearest relative or legal beneficiary. 


Eighth. Thomas M. Hulick left to survive him the widow plaintiff and four 
adult children who have been joined as defendants. 


Discussion. 


In this case we are called upon to interpret the meaning of the language of 
the by-laws of the association, “nearest relative or legal beneficiary,” in order 
to determine to whom the fund in question is to be paid. The plaintiff, who 1s 
the widow of the former member of the association, claims the whole fund on 
the ground that she is the “nearest relative.” The decedent’s children maintain 
that the widow is not a relative at all, and that they are entitled to the fund. 

In Storer v. Wheatley’s Executors, 1 Pa. 506, relied upon by defendants, the 
Supreme Court passing upon a phrase used in a will, “my nearest relations or 
connections, as directed by the laws of the Cmmonwealth,” said: “A wife is not 
related to her husband in any respect. Of his connection with her family she 
is the link or commune vinculum; but so far is she from being connected with 
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him as a relation, that her civil existence is melted into his, and they together 
form one person. A wife, therefore, is no more a relation or connection of her 
husband than the husband is a relation or connection of himself. * * * ” 

Yet in other parts of that opinion the court gave evidence of its effort to 
determine what was the testator’s actual intention, and it found in coming to its 
decision that he did not intend that his wife should be included. 

Courts of other jurisdictions have given a broader interpretation to the word 
“selative,” and have indicated that in given circumstances those related by affinity, 
as well as by blood, might share in distribution. See Tolson v. National Provi- 
dent Union, 60 Misc. Rep. 461, 113 N. Y. S. 534. 

[1-3] We are dealing in this case with a provision, not of a will, where 
frequently strict rules of law must be applied, but of the by-laws of a beneficial 
association. The nature of the fund makes reasonable the presumption, in the 
absence of specific language to the contrary, that the immediate family of the 
member, including the wife, are to be provided for. In using the words “nearest 
relative’ in their by-laws the association members ought not, unless some rule of 
law compels it, to be held to a strict legal interpretation where the manifest 
intention was to use the words in a popular sense. This principle holds even in 
the interpretation of a will. See In re Garrett’s Estate, 249 Pa. 249, 94 A. 927. 
Here we know of no rule to the contrary, and are of opinion that the word 
“relative” was intended to include the wife. 

[4, 5] The next matter to be considered is whether the wife or children are 
to take the fund, the one to the exclusion of the other, on the basis that she or 
they are the “nearest relative.” As the wife is related by affinity and the others 
by blood, it would be difficult to say which of the two is nearer in relationship. 
However, as the language of the by-laws is not merely “nearest relative,” but 
“nearest relative or legal beneficiary,” it is not necessary to interpret “nearest 
relative” as a separate phrase. “Nearest relative” and “legal beneficiary” may 
be taken to be used synonymously. In any event, both the wife and children are 
legal beneficiaries of the decedent, and, taking into account the general purpose 
for which the fund was created, distribution, we think, should be made to them 
in the proportions prescribed by our intestate laws. 

A decree will be entered awarding one-third of the fund to the plaintiff and 
one-sixth to each of the four children. 

Argued before Trexler, P. J., and Keller, Linn, Gawthrop, Cunningham, 
Baldridge, and Drew, JJ. 

Martin Croissant, of Pittsburgh, for appellant. 

R. N. Grier and Ralph H. Smith, both of Pittsburgh, for appellees. 

Per Curiam. 


The decree is affirmed on the opinion of the court below; cogts in this appeal 
to be paid by appellant. 


NATIONAL AID LIFE ASS’N v. MILLER. No. 903. 
Court of Civil Appeals of Texas. Eastland. Oct. 30, 1931. 
Rehearing Denied Dec. 4, 1931. 
43 Southwestern Reporter (2d) 623. 
1, INSURANCE. 

Under statute, application, questions, and answers, unless copy thereof ac- 
companies insurance contract, are excluded therefrom (Rev. St. 1925, arts. 5042, 
5049, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

2. INSURANCE. 

Under statute, statutory requirement that copy of application, questions, and 
answers accompany insurance contract is inapplicable to company writing life 
insurance on assessment or natural premium plan (Rev. St. 1925, arts. 4781-4783, 
5042, 5049, 5050). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. af 

In statute making statutory provisions inapplicable to companies writing 
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life insurance on assessment or annual premium plan, word “annual” jield in- 
advertently used for “natural” (Rev. St. 1925, art. 5042). 

(For other cases, see Insurance, Dec. Dig. § 4.) 
4, INSURANCE. 
_ Breach of insurance contract making certificate ineffective unless de- 
livered to applicant in good health constitutes valid defense to claim on contract. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

6. INSURANCE. 

Fraud of insurance association’s agent in allegedly falsely recording appli- 
cant’s answers held not imputable to defendant association, in which other as- 
sociation’s membership was subsequently merged. 

_It appeared that deceased, in his application to life insurance as- 
sociation for membership, warranted that answers were true, and that 
when membership of that association was merged into membership of 
defendant association, the two associations agreed that defendant should 
issue its certificates to the transferred members in consideration of 
warranties of truth of their answers in original applications. It was 
contended that deceased’s answers to questions in original application 
had been falsely and fraudulently transcribed by insurance agent, but 
there was neither pleading nor testimony that would warrant conclusion 
that defendant association was chargeable with knowledge or put on 
notice of acts of the other association’s agent, whose fraud, if any, was 
committed long before merger in question. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

7. INSURANCE. . a ; 

Falsity of answers in application, warranted to be true, held conclusively 
shown, defeating recovery on insurance contract regardless of materiality of 
answers (Rev. St. 1925, arts. 4781-4783, 5042-5045). 

(For other cases, see Insurance, Dec. Dig. § 268, 665[3].) 

8. INSURANCE. 

Respecting recovery under insurance contract, answers that applicant was 


in good health, had not been treated by physician for two years, had never 
had specified diseases, etc., held material (Rev. St. 1925, arts. 4781-4783). 


(For other cases, see Insurance, Dec. Dig. § 291 (1), 292.) 


Appeal from District Court, Erath County; Elzo Been, Special Judge. 

Suit by Mrs. Auda Miller against the National Aid Association. Judgment 
for plaintiff, and defendant appeals. 

Reversed and rendered. 

Snyder, Owen & Lybrand, of Oklahoma City, Okl., and J. A. Johnson, of 
Stephenville, for appellant. 

Oxford & McMillian, of Stephenville, for appellee. 

LEsLIE, J. 

Mrs. Auda Miller instituted this suit to recover of the National Aid Life 
Association on an insurance certificate issued to her deceased husband, B. D. 
Miller. The defendant answered by general demurrer, special exceptions, and 
urged special defenses. The trial was before the court and jury, and upon an- 


swers to special issues judgment was rendered in favor of plaintiff; hence this 
appeal. 


The specially alleged defenses were: (1) That the assured Miller made false 
representations and warranties in his application for insurance, and (2) that, by 
the terms of the insurance certificate, it was provided that the same should not 
become effective unless he was in good health when same was delivered to him, 
and that he was not in such health at the time of its delivery. 

The defendant, appellant here, is an Oklahoma corporation, with permit to 
transact its business in Texas by virtue of chapter 5, title 78, Revised Civil 
Statutes of 1925 (articles 4781-4783). The company is there designated as a 
foreign assessment company, “carrying on the business of life or casualty in- 
surance on the assessment or natural premium plan. * * *” That it is such com- 
pany appears from the record. It has the elements and characteristics of such. 
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State v. Root, 83 Wis. 667, 54 N. W. 33, 19 L. R. A. 271; 1 Words and Phrases, 
First Series, page 554, 

{1] This leads to the first important question to be decided. It it presented 
by a cross-assignment. The court permitted the introduction in evidence by 
appellant of the written application of B. D. Miller for insurance. The appellee’s 
objections were to the effect that the application formed no part of the con- 
tract of insurance and that the certificate of insurance was not accompanied by 
written, photographic, or printed copy of the application, as well as a copy of 
questions and answers, etc. The objection is based upon articles 5049 and 5050 
of the Revised Statutes. Where the contract of insurance is not so accompanied, 
the penalty is to exclude the application and questions and answers from the 
insurance contract, notwithstanding it may be referred to in the policy as a 
part thereof. National Live Stock Ins. Co. v. Gomillion (Tex. Civ. App.) 178 
S. W. 1050; National Life & Acc. Ins. Co. v. Love (Tex. Civ. App.) 282 S. W. 
929: Southern Ins. Co. v. Nicholson (Tex. Civ. App.) 292 S. W. 569. 

[2] However, said articles of the statute have no application to the instant 
case, which, as noted, is one to recover on a contract of insurance issued by a 
company carrying on the business of life insurance on the “assessment or 
natural premium plan.” Chapter 5, title 78, supra. This is said in view of arti- 
cle 5042, R. S. 1925, which reads: “No provision of this chapter shall apply to 
companies carrying on the business of life or casualty insurance on the assess- 
ment or annual premium plan, under the provisions of this title.” 

The chapter referred to is chapter 21 (article 5034 et seq.), and articles 5049 
and 5050 are a part thereof. The defendant company is therefore excluded from 
the operation of said articles, and the court did not err in admitting the applica- 
tion and answers. : 

[3] At this point it may be noted that the word “annual” is inadvertently used 
in article 5042, and the word “natural” was evidently intended. The history of 
the article shows this, and further conclusively shows that the exclusion in article 
5042 points to the foreign assessment companies dealt with in chapter 5. Further, 
the testimony discloses that the defendant is not an insurance company on the 
“annual” premium plan. The history .of the above article and the evidence of the 
inadvertent use of the word “annual” for “natural” is set forth in the opinion in 
North American Accident Ins. Co. v. Hodge et al. (Tex. Civ. App.) 208 S. W. 
700. That is authority for our conclusions just stated. 

Said article 5042 not only exempts the defendant company from the operation 
of the articles of the statute mentioned, but also other articles of that chapter, 
among them being articles 5043, 5044, 5045, et seq. 

We now pass to a consideration of the controlling question in the case. It is 
presented by appellant’s eighth assignment of error and is to the effect that the 
court erred in refusing the defendant’s requested peremptory instruction. In 
passing on this question the testimony must be considered from two different 
aspects: That which bears upon the alleged breach of the provision of the contract 
requiring the insured to be in good health when the certificate of insurance was 
delivered to him, and that bearing upon the alleged false representations and 
warranties. 

_ [4] The first contention is based upon the following provision of the cer- 
tificate of insurance: “ * * * And this certificate is not effective unless delivered 
into the manual possession of the applicant while he is still in good health.” 

When such a provision is found in the contract and a breach thereof is under 
the pleadings established, it constitutes a valid defense to any claim founded 
on the contract. Wright v. Federal Life Ins. Co. (Tex. Com. App.) 248 S. W. 
325, (1) (4); Logan v. New York Life Ins. Co., 107 Wash. 253, 181 P. 906. 

_ [5] However, the record in this case does not require further consideration 
of this point, since the trial court gave no issue thereon, and none was requested 
by the appellant. Ormsby v. Ratcliffe, 117 Tex. 242, 1 S.W.(2d) 1084. 

_ Further, the testimony on the issue is not of such a nature as would have 
Justified the court in taking the same from the jury. 


[6,7] The testimony will now be considered in its relation to the other 


defensive issue arising out of alleged false representations and warranties in 
Matters of inducement in procuring the insurance. 


It will be borne in mind that B. D. Miller was a member of what was 
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known as the Stephenville Mutual Life Insurance Association. The membership 
of that association, including said Miller, was merged into the membership of 
the defendant, the National Aid Life Association. In his application to the 
Stephenville Mutual for membership he certified: “I hereby make application for 
membership in the Stephenville Mutual Life Insurance Association, Stephenville, 
Texas, January 26th, 1929, a local mutual aid association operating under the 
laws of the State of Texas, and declare and warrant that the answers are 
complete and true, and shall form a basis of contract between me and said 
association, and further agree that, if any untrue statements have been made with 
fraudulent intent in the application as to age, health, family history or other 
questions that would materially increase the risk assumed, the certificate becomes 
void and of no effect. * * * ” 

The application then contained various questions, after which said Miller’s 
answers were written, not by himself, but by the secretary and manager of the 
association, R. L. Meek. The application as thus placed in the files of the 
Stephenville Association disclosed questions 15, 16, 20, and 21, and their answers, 
as follows: 

“15. Have you ever had pneumonia, cancer, appendicitis, or been troubled 
with heart, lung or kidney disease? Answer No. 

“16. Are you now in good health? Answer Yes.” 
. “20. Have. you been treated by a physician for the past two years? Answer 
No. 


“21. Do you have fits, fainting spells, high blood pressure, vertigo or any 
nervous disease? Answer No.” 

This application, with all of its questions and purported answers, was 
delivered by the Stephenville Mutual to the defendant association when those two 
companies were in the process of “merging” the membership of the former 
association with that of the latter. That application, with its indicated answers, 
formed the basis of the negotiations by the defendant company with the 
membership of the Stephenville Mutual. 

In the “memorandum of agreement” between the two associations looking to 
said merger, among other things it was agreed: 

“Whereas party of the first part (the National Aid Life Assocication) is duly 
licensed to do business in the State of Texas, and has complied with all require- 
ments of statutes of said state, and is willing to admit to its membership all the 
members of said party, (Stephenville Mutual Life Insurance Association) without 
further medical examination and without expense except as hereinafter provided, 
and to issue benefit certificates to said newly transferred members, same to be 
accepted in lieu of benefit certificates in this association now held by them, said 
certificates to be issued in consideration of the warranties of the truth of the 
statements made by said members in their original application to this association, 
it being understood that same will become a part of the new benefit certificates 
to be issued by party of the first part, with like force and effect as though said 
application had originally been addressed to first party. 


“Provided, however, * * * each transfer of membership is to be effected by a 
written receipt of the transferred member, acknowledging receipt from the first 
party of its new benefit certificate, and a release of the second party from any 
other or further obligations by reason of the issuance of said old certificate, 
said first party not to be bound until said receipt is executed by the insured during 
his lifetime and mailed to first party.” 


The agreement between the two associations was consummated and the defend- 
ant issued to the members of the Stephenville Mutual its certificate of insurance. 
The deceased Miller’s certificate carried the following stipulations: 

“In consideration of the application for membership and the warranty that 
each and every statement and answer made therein is true and correct, and that 
said warranties are the only statements constituting any portion ot the con- 
sideration for this benefit certificate, the member B. D. Miller of Alexander, 
Texas, is hereby received into the membership of the National Aid Life 
Association. * * * 

“This certificate is issued upon the warranty by the applicant that all state- 
ments and answers to questions made in the application for same are true, said 
application being by reference made a material part of this contract, and this 
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certificate is not effective unless delivered into the manual possession of the 
applicant while he is still in good health.” 

In compliance with the merger agreement between the associations, and in 
order to render his own certificate effective, he recipted for same in this 
language : 

“J hereby acknowledge receipt of Texas Group Plan No. 2 Benefit Cer- 
tificate issued to me by the National Aid Life Association of Oklahoma City, 
Oklahoma, and agree to accept same, effective with the signing and mailing 
hereof to said National Aid Life Association and to release Stephenville Mutual 
Life Insurance Association of Stephenville, Texas, from any claim ior death 
benefits arising after the said mailing hereof, under terms of my benefit cer- 
tificate issued by said association last named. 

“TJ understand that I cannot become a member of said National Aid Life As- 
sociation unless I sign and mail this receipt while I yet live, and that said act 
by me is a condition precedent to any iiability of the last named association. 

“This receipt is issued and delivered to said National Aid Life Association 
in conformity with the recent contract made by the two associations aforesaid. 

“Dated at Alexander, Texas, this 11th day of October, 1929. 

“TSigned] B. D. Miller, Member.” 

The contract of insurance involved in this suit grew out of the independent 
negotiations that passed between the deceased Miller and the National Aid Life 
Association. It is the product of the mutual assent of the deceased and the 
defendant. In ways too numerous to restate, the deceased Miller accepted the 
insurance contract upon the specific terms indicated and warranted the truth- 
iulness of the statements and answers to be found in his original application to 
the Stephenville Mutual, and further agreed that said application should be a 
material part of the instant contract. His means of knowledge of these matters 
were superior to that of the defendant, and this record presents nothing by way 
of waiver or estoppel that would deprive the defendant of any benefit arising 
from a breach of such warranties. Therefore, it remains to determine whether 
or not said answers and statements made in the original application to the 
Stephenville Mutual, and reaffirmed in the application to this defendant, were 
true when made and offered as an inducement to the defendant to issue to him 
the certificate in suit. 

In considering the testimony upon this phase of the case, the contents of 
the plaintiff’s trial amendment cannot be overlooked. In the first paragraph 
thereof it is affirmatively alleged: 

“That on the 26th day of January, 1929, insured, B. D. Miller, called at the 
general office of the Stephenville Mutual Life Insurance Association of Stephen- 
ville, Texas, * * * and made verbal application to R. L. Meek, who was soliciting 
agent, secretary and general manager of said association, for membership in 
said association. That said R. L. Meek asked the said B. D. Miller several 
questions, among others being No. 15, as follows: ‘Have you ever had pneumonia, 
cancer, appendicitis, or been troubled with heart, lung or kidney disease?’ And 
that insured, B. D. Miller, answered: ‘Had appendix removed and have asthma.’ 

“That he did not answer said question ‘No’, as appears to have been written 
by the said Meek in the application exhibited in evidence. 

“That the said R. L. Meek further read and asked insured, B. D. Miller, 
Question No. 16, as follows: ‘Are you now in good health?’ And the insured 
answered: ‘No, I have been knocked out, but am able to be up and up here.’ 
And that he did not answer said question ‘Yes.’ 


_, “That Question No. 20 was put to him: ‘Have you been treated by a phy- 
sician in the past two years?’ And he answered: “Yes, Drs. Yarbrough and 
Gaines.’ And that he did not answer said question ‘No.’ 


“Question No. 21 was: ‘Do you have fits, fainting spells, high blood pressure, 
vertigo or any nervous disease?’ And that the insured made no answer to said 
question and interrogatory and did not answer the same ‘No.’” 


Returning to questions 15, 16, 20, and 21, and their answers as contained in 
the application to the Stephenville Mutual, and which was the basis upon which 
the defendant negotiated with the deceased, we find that the defendant would 
derive the following information from the same: That said Miller had never 
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had pneumonia, cancer, appendicitis, heart trouble, lung or kidney disease: that 
lie was then in good health; that he had not been treated by a physician for 
the past two years, and that he had never had fits, fainting spells, high blood 
pressure, vertigo, or any nervous disease. Plaintiff, by the above trial amend- 
ment, filed in resistance of the defenses being considered, alleges that the 
answers just referred to were not in fact given by the insured, but that he 
stated in answer to said questions the true condition of his health, etc., as fol- 
lows: That he had had his appendix removed and had asthma, in answer to 
question 15; that in answer to the question, “Are you now in good health?” (16), 
he answered, “No, I have been knocked out but am able to be up and up here”; 
that in answer to question 20 he stated he had been treated by Drs. Yarbrough & 
Gaines during the past two years; and that he made no answer to question No. 21. 

From the foregoing it conclusively appears that the answers in the original 
application to the Stephenville Mutual, warranted to be true by the deceased 
in his application for insurance to the defendant, are false, and the testimony 
adduced by the plaintiff to establish the allegations of the trial amendment con- 
firms this conclusion. 

The plaintiff seeks to avoid this situation, or the effect of the conflict between 
answers and statements in the application made to the Stephenville Mutual, and 
also made and reaffirmed to the defendant, by alleging and offering testimony 
to the effect that the deceased gave true and correct answers (as indicated in 
the above pleading) to all the questions, but that one Meek fraudulently and 
falsely transcribed the answers to the questions; and in this manner the plain- 
tiff seeks to bind the defendant by the knowledge and fraudulent conduct on 
the part of said Meek. 

In a contest between the Stephenville Mutual and the plaintiff on the same 
issues and under like circumstances, it might be held that the conduct of Meek, 
the agent of the Stephenville Mutual, would operate to estop that association 
from setting up the falsity of the said answers and statements. Schumann v. 
Brownwood Mutual Life Association (Tex. Com. App.) 286 S. W. 200, and 
American Insurance Union v. Monk (Tex. Civ. App.) 16 S. W. (2d) 371, would 
probably justify such a holding under the facts of the instant case, but the 
Stephenville Mutual is not here involved, and this suit is on a certificate of in- 
surance issued by the defendant and delivered to the deceased upon warranties 
and representations made directly to it, and as a consideration for its delivering 
to him the policy which forms the basis of this suit. 

Under this record the defendant could in no way be charged with knowledge 
or put on notice of what the agent Meek is alleged to have done. There is 
neither pleading nor testimony that would warrant a disposition of this case 
upon the theory that Meek was ever the agent or representative of the defend- 
ant company in any of the transactions hereinbefore detailed. The fraud, if any, 
committed by him, was long prior to the time of the negotiations looking to the 
merger of the two companies. , 

We believe that it conclusively appears that the answers and_ statements 
in the application for insurance, warranted to be true and correct, are 
not true, and that this defeats the plaintiff's right of recovery on the 
policy, and that without regard to the materiality of said claims and answers. 
Kansas City Life Ins. Co. v. Blackstone (Tex. Civ. App.) 143 S. W. 702; Id. 
107 Tex. 102, 174 S. W. 821; Modern Order of Praetorians v. Davidson (Tex. 
Civ. App.) 203 S. W. 379; Hemphill County Home Protective Ass’n v. Richardson 
(Tex. Civ. App.) 264 S. W. 295; Sovereign Camp, W. O. W., v. Harmon (Tex. 
Civ. App.) 246 S. W. 704. 

[8] However, if we are mistaken in this, we are of opinion that the answers 
and statements warranted to be true were and are of a most material nature. 
What is said with reference to the unimportance of the materiality of the state- 
ments is in view of the character of insurance business conducted by the de- 
fendant, which is exmempted by article 5042 from the provisions of chapter 21, 
as set out in the first part of this opinion. ; ; 

[9] The case is one which has been fully developed, and the testimony being 
chiefly documentary in nature, and our conclusions as to the nature of the 
answers warranted being fully confirmed by the jury’s verdict, the judgment of the 
trial court will, for the reasons assigned, be reversed, and judgment here rendered. 
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CITIZENS’ MUT. AID ASS’N v. WILLIAMS. No. 916. 
Court of Civil Appeals of Texas. Eastland. Nov. 27, 1931. 
43 Southwestern Reporter (2d) 976. 
1. INSURANCE. 


Statute requiring beneficial association to mail notice of call for assessment 
stating final date of payment before suspending member held not to act retroac- 
tively upon, or impair obligation of, prior benefit contract providing that mailing 
notice would be sufficient (Vernon’s Ann. Civ. St. art. 4875a—17; Const. art. 1, 

16). 
: Benefit contract, merely providing that it should not be necessary for 

the association “to do more” than mail a written or printed notice of any 
assessment due by its members to his or her last known address, im- 
plied a contract obligation to give notice, but did not provide the subject- 
matter of the notice, so that Vernon’s Ann. Civ. St. art. 4875a—17, by 
doing so, did not thereby impair any obligation of the contract or change 
any provision thereof, and therefore could not be said to have a retro- 
active effect. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

2. INSURANCE. 

Beneficial association’s notice of call for assessment, referring to second and 
third notices customarily given, held not to state final date of payment as statute 
required to authorize suspending member (Vernon’s Ann. Civ. St. art. 4875a—17). 

Notice, while it stated that, “this amount must be paid on or before 

September 18, 1930,” also said, “Please be prompt with your remittance 

and avoid second and third notices,” and it was a custom of the associa- 

tion not to forfeit a policy of insurance until a member had failed to pay 

the assessment within 8 days from the date of mailing of the third notice, 

which was known to the insured. 

(For other cases, see Insurance, Dec. Dig. § 756[2].) 

3. INSURANCE. 

First notice of call for assessment asking insured to avoid second and third 
notices, in view of beneficial association’s custom of sending second and third 
notices, waived provision for forfeiture upon failure to pay within 15 days from 
call. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

5. INSURANCE. : 

Where beneficial association’s custom of giving second and third notices of 
call for assessment waived forfeiture of benefit contract upon first notice, for- 
feiture was precluded until definite and reasonable notice was given of future 
time when forfeiture would be insisted upon. 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from District Court, Eastland County; Elzo Been, Judge. 

Suit by G. W. Williams against the Citizens’ Mutual Aid Association. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Scott & Gilbert, of Cisco, for appellant. 

Ghent Sanderford, of Eastland, for appellee. 

FUNDERBURK, J. 
_ This is a suit by G. W. Williams against the Citizens’ Mutual Aid Associa- 
tion to recover upon a benefit certificate issued by the latter to plaintiff’s deceased 
wife, Mrs. Elizabeth Williams. The defendant is a local mutual aid association, 
the law governing which was enacted in 1929, and appears as chapter 9 A, title 
8 (articles 4875a—1 to 4875a—31), Vernon’s Annotated Revised Civil Statutes 
of Texas. The certificate was dated September 5, 1925, and therefore the con- 
tract evidenced thereby antedated the enactment of said law. Before the passage 
ot this act, associations like the defendant were exempted from our general 
statutory insurance laws. The present law provided for existing associations to 
accept its provisions and thereupon be permitted to continue their business, and 
also provided for the dissolution, within six months, of stich associations not so 
accepting The constitution of the defendant association shows its acceptance of 
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the provisions of the statute. The benefit certificate in terms made the application 
for membership, the constitution, and by-laws a part of the contract of insurance. 
Plaintiff's pleading, however, did not declare upon anything other than the 
benefit certificate as the contract of insurance. The defendant introduced in evi- 
dence (about which action no question is made) the constitution and by-laws of 
the association, which were adopted subsequently to the date of the benefit cer- 
tificate. The certificate, after naming the dues and assessments, for the payment 
of which the member was liable, contained a provision reading: “A failure to pay 
said dues or assessments within fifteen days after date of call shall forfeit her 
membership in this association.” Another provision in the membership certificate 
was: “The said member agrees to notify this association of any change made in 
postoffice address. In sending out assessment notices it shall not be necessary 
for said association to do more than mail a written or printed notice, properly 
stamped and addressed, to said member at his or her last known postoffice ad- 
dress.” 

Defendant resisted liability on the ground that, on September 4, 1929, it had 
made a call for two assessments to pay two death benefits, and had given due no- 
tice of same by mailing to the last known address of the insured, and that such 
assessments were never paid. ‘These notices contained the statement: “This 
amount must be paid on or before September 18th, 1930.” They also stated: 
“Please be prompt with your remittance and avoid second and third notices.” 

Plaintiff, in avoidance of the defense pleaded by the defendant, alleged, first 
a waiver of the forfeiture, and, second, that the notice of the call for assessment 
was insufficient because it did not state the final date of payment as provided in 
article 4875a—17, Vernon’s Annotated Revised Civil Statutes. The facts alleged 
to show a waiver were that, although the notice stated that the date of final 
payment was September 18, 1930, there was a custom known to the insured not 
to claim a forfeiture until after a second and a third notice were given, and said 
notice itself showed a forfeiture was not to be insisted upon after said 18th of 
September, because it also stated: “Be prompt and avoid second and third notices.” 
The facts alleged to show that no notice had been given of the date of final pay- 
ment were that the 18th of September was not the final date in any event, fifteen 
days after the date of call being September 19th; and, further, that the 18th was 
not the final date because said notice advising the insured to be prompt and avoid 
second and third notices showed an intent not to forfeit it immediately upon fail- 
ure to pay on or before September 18th. 

‘ The verdict of the jury consisted of their finding upon two special issues, as 
follows: 

“Do you find from a preponderance of the evidence that on September 4th, 
1930, the defendant association mailed at Cisco, Texas, a postal card properly 
stamped and addressed to Mrs. Elizabeth Williams, at her postoffice address last 
known to defendant association containing the following printed matter: 

“Citizens Mutual Aid Association. (A local Mutual Aid Association) Class 
No. 2. Deaths Nos. 59 & 60. This is to notify you of the death of G. L. Riddle, 
Wallace, West Virginia, formerly of Ranger, Texas. The Beneficiary, his wife, 
will be paid when the proper death proof reaches us. Also the death of Mollie 
Abbot, Route 4, Cisco, Texas, her husband, Oscar Abbot, will be paid as soon 
as this assessment comes in. : 

“‘Fach members pays for this death $2.20. If addressed to two parties the 
amount will be $4.40. Date of call, September 4th, 1930. This amount must be 
paid on or before September 18th, 1930. Please be prompt and avoid a-second and 
third notice. Make checks payable to W. F. Evans, Secretary, P. O. Box 535, 
Cisco, Texas. On death assessments $1.00 goes to mortuary fund and ten cents 
to expense fund. Please do not send currency through the mails. It isn't safe. 
Keep the office notified of any change of address. Office, Room 7, Garner Build- 
ing. If you have any friends or relatives wishing to carry insurance with us 
please write name on line below and our representative will call upon them. 

“Answer ‘Yes’ or ‘No,’” 

To this issue the jury answered: “Yes.” ‘ be 

“Do you find from a preponderance of the evidence that, prior to September 
29th, 1930, and subsequent to September 4th, 1930, that the defendant association 
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was notified by written notice of the change of address of Mrs. Elizabeth Williams 
from Ranger, Texas, to Holtville, California?” 

To this issue the jury answered: “Yes.” 

Plaintiff was given judgment, from which the defendant has appealed. 

[1-4] We will first consider, whether said article 4875a—17, which provides, 
among other things, that, before suspending any membership, it shall be neces- 
sary for the association to mail a notice which “shall state the final payment,” is 
applicable to this case. Appellant insists that it is not applicable, or else Con- 
stitutional and void, since the statute was enacted after the contract was made, 
and for that reason, to give it the effect contended for, the statute would be ex 
post facto or have a retroactive effect, or would impair the obligations of 
the contract, contrary to the provisions of the Constitution, art. 1, § 16. The 
statute is applicable, we think, and has the effect of condemning the sufficiency 
of the notice in this case, unless such effect is prohibited by said constitutional 
provision. We do not believe that to give the law the effect contended for would 
be contrary to the Constitution. The contract did not provide’ what notice should 
be given. The contract contained a provision as follows: “It shall not be neces- 
sary for this association to do more (italics ours) than mail a written or printed 
notice of any assessment due by its members to his or her last known address.” 
The italicized words imply we think a contract obligation to give notice, but 
the contract does not provide the subject-matter of the notice. The contract not 
having prescribed what the notice should contain, the statute, by doing so, does 
not thereby impair any obligation of the contract or change any provision thereof, 
and therefore it cannot be said that the law is ex post facto or has any retroactive 
effect. Had the parties contracted as to what such notice should contain, then 
perhaps a different question would be presented. But not having done so, the 
power of the Legislature to provide the contents of such notice is therefore not 
restricted by the Constitution. The jury found what were the contents of the 
only notice given. While the notice, among other things, said. “This amount 
must be paid on or before September 18th, 1930,” it also said, “Please be prompt 
with your remittance and avoid second and third notices.” The parties upon the 
trial agreed: “that it was the custom of the defendant association not to for- 
feit a policy of insurance until a member had failed to pay the assessment within 
eight days from the date of mailing at Cisco, Texas, the third notice. * * * That 
it was known to Elizabeth Williams that this was the custom of the defendant 
association not to forfeit a policy of insurance until a member had failed to pay 
said assessment within eight days from the date of mailing at Cisco, Texas, the 
third notice.” 

_. We are of opinion that the notice, construed in connection with said custom, 
did not, as required by said statute, state “the final date of payment.” Even the 
statement of the 18th of September as being the final date of payment was in- 
correct, as it should have been the 19th. We are also of opinion that the agree- 
ment as to the nature and existence of said custom, together with the notice that 
was given, establishes, as a matter of law, a waiver on the part of the appellant 
association of the provision in the certificate reading: “A failure to pay said dues 
or assessments within fifteen days after date of call shall forfeit her membership 
to this association.” It has been said that, “Forfeitures are not favored, and the 
courts will quickly seize upon any fact or circumstance reasonably evidencing an 
intention not to insist upon the forfeiture.” Fidelity Lloyds of America v. 
Geddie, 116 Tex. 656, 296 S. W. 500. Waiver may be shown by proof of a course 
of dealing. Insurance Co. v. Bell, 25 Tex. Civ. App. 129, 60 S. W. 262; Mutual 
Life Ins. Co. v. Davis (Tex. Civ. App.) 154 S. W. 1184; Continental Casualty Co. 
V. Bridges (Tex. Civ. App.) 114 S. W. 170; Jefferson Standard Life Ins. Co. v. 
Hicks (Tex. Civ. App.) 264 S. W. 1033. The custom shown by the agreement 
of the parties was but a course of dealing, the existence and nature of which 
being agreed to, compels the inference of an intention not to insist upon a for- 
leiture as prescribed in the contract. 


[5] It may be granted that the fact that forfeiture of the membership fifteen 
days after the date of call was waived is not alone conclusive that there had 
deen no forfeiture at the date of the death of the member. This is a question 
that naturally springs out of the other, and is not very adequately dealt with 


in the briefs, Appellee, on the authority of Mutual Life Ins. Co. v. Davis (Tex. 
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Civ. App.) 154 S. W. 1184, 1189, contends, in the language of that decision, that 
“a forfeiture once waived is always waived, and can never thereafter be inter- 
posed.’ If, however, such be a correct declaration of the law, the result would be 
that the insured would continue indefinitely to have the benefit of a protection, 
without payment therefor, which clearly the contract contemplated should con- 
tinue only upon condition that the dues and assessments be paid. Here the 
waiver is shown by a course of dealing, which was a custom known to the as- 
sociation and the members. This custom was to declare a forfeiture after eight 
days from the third notice. Is the existence of the custom to be available as a 
waiver, and at the same time appellee not be bound by the custom in so far as 
it does contemplate a forfeiture upon a certain contingency after the time pro- 
vided for forfeiture in the contract? To hold that appellee is bound by all the 
requirements of the custom would be to permit proof of a custom to change the 
provisions of a contract and thereby in effect make for the parties a different 
contract than that they expressed. We question.if a custom can be given such 
effect. The custom, we think, constitutes such conclusive proof of a waiver as 
precluded forfeiture until such time as the party entitled to rely upon the waiver 
is given definite and reasonable notice of some future time when the forfeiture 
will be insisted upon. The principle is thought to be the same, or analogous to, 
that considered by this court in Buck v. De Shazo, 5 S.W.(2d) 878, wherein it 
was held that one who had waived the time of performance of a contract by the 
other party could not rescind the contract without first giving reasonable notice 
of a time when rescission would be claimed. The correct rule, we think, was 
stated by Judge McClendon in Calhoun v. The Maccabees (Tex. Com. App.) 
241 S. W. 101, 105, wherein it was said: “The continuing right of defendant in 
error to collect past due assessments, and to enforce such collection by forfeiting 
the certificate, may be conceded. Our holding is only to the effect that when 
once this forfeiture, or right to forfeit is waived it can only be revived by notice 
to the certificate holder or his accredited agent, coupled with a reasonable oppor- 
tunity to discharge the amounts delinquent.” (Italics ours.) 

There was evidence tending to show that the third notice was never re- 
ceived. Had it been, it could well be argued that such notice, aided by the 
member's knowledge of the custom, would have authorized the forfeiture eight 
days after the third notice was mailed, under the rule just quoted. We have con- 
cluded that, in the instant case, the evidence shows that, before the death of the 
member, she had no notice of a definite time when, notwithstanding the previous 
waiver, a forfeiture would be claimea, and that therefore the membership had 
not ceased at the time of her death. 

[6, 7] It is true that there was no finding on the issue of waiver comprehend- 
ed in the jury’s special verdict. The issue of waiver was not submitted nor re- 
quested. Under such circumstances, this court held, in Goodwin v. Abilene 
State Bank (Tex. Civ. App.) 20 S.W.(2d) 1090, that the issue was waived and 
could afford no support for the judgment, even though the facts were undisputed. 
Since that time, however, upon a_ divided opinion, this court held that, 
where an issue made by the pleadings and necessary to the support of a 
judgment was established by the undisputed evidence, it was unnecessary 
to have a _ verdict directed as to such issue, and same would = support 
the judgment without any express finding thereof by the jurv or the judge. 
Livezey v. Putnam Supply Co. (Tex. Civ. App.) 30 S.W.(2d) 902; Roberts 
v. J. B. Colt Co. (Tex. Civ. App.) 31 S.W.(2d) 196. As a writ of error 
was refused in the first case and dismissed in the second, it would appear 
that the Supreme Court has adopted the view of the majority, the cffect o 
which is to overrule the earlier holding in Goodwin v. Abilene State Bank, supra. 

Appellee’s contention, therefore, that the judgment is contrary to the verdict, 
is, under the principle of these decisions, without merit. 

We are therefore of opinion that no reversible error has been shown, and 
that the judgment of the trial court should. be affirmed, which is accordingly 
so ordered. 
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FIRE 


KIMBERLEY & CARPENTER, Inc., v. NATIONAL LIBERTY INS. CO. OF 
AMERICA. .SAME v. FIREMAN’S FUND INS. CO. 
Superior Court of Delaware. New Castle. Dec. 17, 1931. 
157 Atlantic Reporter 730. 
1. INSURANCE. 


Under standard mortgage clause in fire policy, mortgagee’s purchase at his 
own foreclosure sale is not “change of ownership” which will invalidate policy, 
unless notice is given to insurer. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

Distinction between “loss payable” clause and “standard mortgagee” clause 
of fire policy stated. 

The distinction between such clauses is clear, for under the “loss 
payable” clause there was no separate contract with the mortgagee, while 
under the “standard mortgagee” clause such separate contract exists, 
and the mortgagee maintains his rights, regardless of the status of the 
insured mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE. 

Under fire policy with “standard mortgagee” clause, insurer was liable in 
case of loss to mortgagee who had foreclosed and purchased at foreclosure sale. 

The insurer resisted recovery on the theory that their only liability 
to mortgagee was as mortgagee, and that on foreclosure sale and pur- 
chase of property insurance as mortgagee was extinguished, and no 
rights existed under policy in mortgagee as owner. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

5. INSURANCE. 

Mortgagee’s foreclosure of his own mortgage and purchase at foreclosure 
sale does not destroy right under fire policy carrying standard mortgagee clause 
because of effect on insurer’s right of subrogation where amount has neither 
been paid nor tendered. ; 

In such cases, the true rule is that the equitable right of subrogation is 
subject to the exercise by the mortgagee of his legal rights. If by the 
proper exercise of these legal rights, such as foreclosure, the equitable 
right which had not then come into existence was extinguished, then 
such destruction of the right of subrogation was no defense to the policy 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Actions by Kimberley & Carpenter, Inc., against the National Liberty In- 
surance Company of America, a corporation of the state of New York, and 
against the Fireman’s Fund Insurance Company, a corporation of the state of 
California. On plaintiff’s demurrers to second and fourth pleas of defendant. 

Demurrers sustained. 

Pennewill, C. J., and Richards and Rodney, JJ., sitting. 

Clarence A. Southerland (of Ward & Gray), of Wilmington, for plaintiff. 

Caleb S. Layton (of Richards, Layton & Finger), of Wilmington, and W. 
Calvin Chestnut, of Baltimore, Md., for defendants. 


_ Superior Court for New Castle County, Summons Cases, Nos. 119 and 120, 
November Term, 1929. 


Cases heard on demurrers of the plaintiff to the second and fourth pleas of 

the defendant in each case. 

7 The 

follows : 
Kime 

May 27 


Castle € 
a dwelli: 


statement of facts largely taken from the brief of the plaintiff is as 


rley and Carpenter, Incorporated, the plaintiff in both actions, on 
926, sold to Jacob Winslow and wife certain real estate at Corbit, New 
unty, Delaware, consisting of a tract of land of about ten acres and 
« house and barn thereon erected. The land and buildings were already 
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subject to a five thousand dollars first mortgage previously given by Kimberley 
and Carpenter, Inc., to the Security Trust Company. 

At the time of the sale, on May 27, 1926, the first mortgage to the Security 
Trust Company was allowed to remain on the property and Kimberley and 
Carpenter took back from Winslow and wife a second mortgage for six thousand 
dollars to secure part of the purchase money. 

Coincident with this transaction, insurance was effected upon the buildings 
upon the property. The total insurance was twelve thousand dollars of which 
eleven thousand dollars was placed upon the dwelling house and one thousand 
dollars upon the barn. This insurance was effected by two policies for six 
thousand dollars each, issued by the defendant companies. Each policy covered 
pro rata the dwelling house and barn. 

Both policies were written in the name of the then owners, Jacob and 
Katherine Winslow, and each carried two riders, the first in favor of Security 
Trust Company as first mortgagee and the second in favor of Kimberley and 
Carpenter, the plaintiff herein, as second mortgagee. Each rider was in the form 
of what is known as “the standard mortgagee clause.” 

The mortgage given to Kimberley and Carpenter by Winslow and wife pro- 
vided for partial payments and the payment of interest, and the mortgagors 
subsequently defaulted on this mortgage. Thereafter Kimberley and Carpenter 
foreclosed the mortgage (during the Fall of 1928) and the property was sold at 
public sale by the Sheriff and purchased by Kimberley and Carpenter to protect 
its mortgage interest, there being no other bidder therefor. On November 26, 
1928, the Sheriff of New Castle County conveyed the property to Kimberley and 
Carpenter. No notice of the foreclosure proceedings or of the giving of the 
Sheriff’s deed to the property was given to the insurance companies and no 
change made in the policies. 

On April 10, 1929, the dwelling house on the property caught fire and was 
totally destroyed. The insurance companies were duly notified of the fire; 
subsequently the time for filing proofs of losses was extended and on August 6, 
1929, the plaintiffs duly filed such proofs, but the insurance companies denied 
Nability and declined to pay. The present suits were thereupon instituted to 
recover the amounts represented by the policies issued by the defendants. 

To the declarations of the plaintiff, the defendants interposed a number of 
special pleas. These pleas denied the liability of the defendants by reason of 
the failure of the plaintiff to observe the terms of the standard mortgagee 
clause, a copy of which is as follows: 

“Loss or damage, if any, under this policy, shall be payable to Kimberley 
and Carpenter, Incorporated, as second mortgagee (or trustee) as interest may 
appear, and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor of 
owner of the within described property, nor by any foreclosure or other pro- 
ceedings or notice of sale relating to the property, nor by any change in the 
title or ownership of the property, nor by the occupation of the premises for 
purposes more hazardous than are permitted by this policy; provided, that in 
case the mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same. 

“Provided, also, that the mortgagee (or trustee) shall notify this company 
of any change of ownership or occupancy or increase of hazard which shall come 
to the knowledge of said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trustee) shall, on demand, 
pay the premium for such increased hazard for the term of the use thereof; 
otherwise this policy shall be null and void. 

“This company reserves the right to cancel this policy at any time as pro- 
vided by its terms, but in such case this policy shall continue in force for the 
benefit only of the mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, and this company 
shall have the right, on like notice, to cancel this agreement. 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
joss or damage under this policy and shall claim that, as to the mortgagor or 
owner, no liability therefor existed, this company shall, to the extent of such 
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payment be thereupon legally subrogated to all the rights of the party to whom 
such payment shall be made, under all securities held as collateral to the mort- 
gage debt, or may at its option, pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, and shall thereupon 
receive a full assignment and transfer of the mortgage and of all such other 
securities; but no subrogation shall impair the right of the mortgagee (or trustee) 
to recover the full amount of its claim.” 

Both cases involved the same questions and they were, therefore, considered 
as though there was but one action before the Court. 

Ropney, J., delivering the opinion of the Court: 

Under the foregoing pleas of the defendants, three important questions arise. 
Under the second plea the defendants contend that by reason of the foreclosure 
proceedings and the purchase of the property by the mortgagee that a “change 
of ownership” of the property took place and that it was the duty of the mort- 
gagee, the plaintiff herein, to notify the insurance companies of this “change of 
ownership” and that the failure to give this notice vitiated the insurance not 
only.as to the prior owner Winslow, but also as to the plaintiff, the mortgagee 
and purchaser at the foreclosure sale. Correlated to this defense, and arising 
under the same plea, is a further defense that since the plaintiff was insured 
only with respect to its interest as second mortgagee and because the mortgage 
had been foreclosed before the fire, that, therefore, at the time of the fire, the 
plaintiff had no interest which was covered by the policy. 

The fourth plea sets out the rights of subrogation of the defendants under 
the rider attached to the policy and contends that these rights of subrogation 
were destroyed by the foreclosure sale and that consequently no liability exists 
against the defendants. 


We shall address ourselves to the foregoing questions in the order in which 
they are here presented. 


We draw no distinction between the fact that Kimberley and Carpenter 
were second mortgagees, but shall treat the matter as if the plaintiff had been 
generally referred to as mortgagee. 

_ The first question to be considered is, Is the purchase by a mortgagee 
of the outstanding equity in the property insured, at his own foreclosure sale, 
such a change of ownership as is within the contemplation of the language of 
the policy and of the standard mortgagee clause, of which the mortgagee is re- 
quired to give notice? 

We do not propose to go into an extended discussion concerning the origin, 
the purpose or the development of the standard mortgagee clause. It seems 
certain, however, that it originated by reason of the inadequate security vested 
in the mortgagee under the old “loss payable” clause. Under the latter clause 
the mortgagee was a mere appointee of the mortgagor and person insured and 
any default or breach on the part of the mortgagor operated against the mort- 
gagee and destroyed his rights under the policy. By the “standard mortgagee” 
dlause, however, new rights were set up in the mortgagee. Under it no default 
cr breach on the part of the insured-mortgagor affects the right of the mort- 
gagee, no change of ownership, of and in itself, cancels the policy as to him and 
in case of loss, he recovers in his own name by reason of his own status as an 
assured of the company. The clause, in itself, expressly states that no foreclosure 
or change of ownership, shall invalidate the policy insofar as the mortgagee is 
concerned, but provides merely that the mortgagee shall give notice of such 
change of ownership as shall come to his knowledge. The effect of the joint 
consideration of the policy and the mortgagee clause is that two severable con- 
tracts are set up—one in favor of the insured-mortgagor and the other in favor 
of the insured-mortgagee. The latter is distinct from the former and the rights 
of the mortgagee are subject to be defeated only by a violation of the terms set 
out in the mortgagee clause. What is the “change of ownership” notice of which 
must be given by the mortgagee if he has such knowledge? One underlying 
Principle upon which is based the provision that a “change of ownership” in- 
validates a policy of insurance is, of course, the principle that in such change 
there may be an increased risk without the insurer’s consent. The company 
cannot have forced upon it a party to its contract of whom it has not approved 
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and in whose hands there may not be the same reason or incentive to preserve 
the property. This principle, however, has little application in the present case. 
Here the defendant insurance companies had issued their policies covering, 
severally, both the interests of the owner and of the mortgagee. When the 
owner paid his premium to the insuring companies, those companies, for that 
consideration, approved the persons severally covered by the policy. There 
were two beneficiaries of the policy—owner and mortgagee—with distinct and 
dissimilar rights, but both had been accepted and approved by the companies. 
When the company approved the present plaintiff-mortgagee, or lien holder, it 
must have had in contemplation the natural and legal incidents growing out of 
the relation of lien debtor and creditor—of mortgagor and mortgagee—namely, 
that for the protection of the lien legal proceedings might become necessary and 
that the mortgagee might become the purchaser of the property. 


When the mortgagee clause expressly stated that the interest of the mort- 
gagee would not be invalidated by any foreclosure, it must have contemplated a 
foreclosure terminating by a purchase of the property by the mortgagee for a 
foreclosure terminating in the purchase of the property by any other person 
would have divested the insurable interest of the mortgagee. 


At the foreclosure sale and purchase of the premises by the mortgagee, no 
new person became a party to the insurance contract, there has been no change 
of risk except by the withdrawal of the interest of the mortgagor and the increase 
of the amount of interest of the mortgagee. As between the plaintiff and the 
defendants, the parties to the contract were the same after the sale as before it. 
The Sheriff’s deed has not vested the legal title to the premises in any one 
other than an insured under the policy. 


([2] We are of the opinion that where a mortgagee who is protected by a 
policy of insurance containing the standard mortgagee clause forecloses his mort- 
gage and becomes the purchaser of the property that such transfer does not 
constitute such a “change of ownership” as will invalidate the policy though 
no notice of such foreclosure has been given to the company. In support of this 
conclusion we find a marked unanimity of authorities—both text writers and 
reported cases. We do not propose to extend this opinion by extended citations 
of these authorities, but content ourselves with references to those authorities 
in which our conclusion finds support. Of course, there are many authorities 
construing the old “loss payable clause at variance with the conclusion herein 
reached. The distinction between these cases is clear, for under the “loss pay- 
able” clause, there was no separate contract with the mortgagee while under the 
“standard mortgagee” clause such separate contract exists and the mortgagee 
maintains his rights regardless of the status of the insured mortgagor. Many 
of the cases are collected in Royal Ins. Co. v. Drury, 150 Md. 211, 132 A. 635, 
and in the comprehensive note to that case in 45 A. L. R. 597. Richards on In- 
surance (3d Ed.) § 291, p. 396; Joyce on Insurance, vol. 4, § 2248, p. 3857; Cooley 
Briefs on Ins., vol. 3, pp. 2383, 2390, 2651; Couch on Ins., vol. 5, § 1215; 26 C. J. 
(Fire Ins.) §§ 295, 300; Pioneer Savings & Loan Co. v. St. Paul, F. & M. Ins. Co., 
68 Minn. 107, 70 N. W. 979; Oregon Mortgage Co. v. Hartford Fire Ins. Co., 122 
Wash. 183, 210 P. 385; Dodge v. Hamburg-Bremen F. Ins. Co., 4 Kan. App. 415, 
46 P. 25; Continental Ins. Co. v. Rotholz (1931) 222 Ala. 574, 133 So. 587; Patten 
v. Springfield F. & M. Ins. Co. (Mo. App.) 11 S.W.(2d) 1101. 

While the cases just mentioned involve the exact point here in issue, namely, 
the “change of ownership” as affected by a foreclosure of the mortgage and 
purchased by the mortgagee, there are many additional cases involving the 
analogous principle of the purchase by the mortgagee of the outstanding legal 
title. These also hold that the term “change of ownership” contemplates the 
transfer to a third person—a stranger, to the insurance contract. Ft. Scott B. 
& L. Ass’n v. Palatine Ins. Co., 74 Kan. 272, 86 P. 142; Continental Ins. Co. v. 
Ward, 50 Kan. 346, 31 P. 1079; Bailey v. American Central Ins. Co. (C. C.) 13 
F. 250; Esch v. Home Ins. Co., 78 Iowa, 334, 43 N. W. 229, 16 Am. St. Rep. 443; 
Heaton v. Manhattan Fire Ins. Co., 7 R. I. 502; Couch on Ins., vol. 5, § 1011; 
Southern States F. & C. Ins. Co. v. Napier, 22 Ga. App. 361, 96 S. E. 15. See, 
also, Lancashire Ins. Co. v. Boardman, 58 Kan. 339, 49 P. 92, 62 Am. St. Rep. 
621; Rostetter v. Amer. Ins. Co., 184 Ill. App. 157. 
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We have found but one case involving the standard mortgage clause where 
the conclusion is at variance with our own. Belatti v. Western Grain Dealers’ 
Mut. Fire Ins. Co. of Des Moines (S. D.) 236 N. W. 367. There the Court cited 
for its authority cases determined under the “loss payable” policies and drew 
no distinction as to them. 

[3] Second. The defendants also resist recovery on the policies of insurance 
because they claim their only liability to the plaintiff was as “mortgagee” and 
that upon the foreclosure sale and purchase of the property by the plaintiff that 
the insurance as mortgagee was extinguished and that no rights exist under the 
policy in the plaintiff as owner. 

The policy was issued to protect Winslow, the owner, and the mortgagee 
clause was attached to protect the interest of Kimberley and Carpenter, the 
mortgagee. 

The defendants contend that because the interest of Kimberley and Carp- 
enter ceased to be able to be properly classified as “mortgagee” that then the 
policy as to it was invalidated. This contention, we think, overlooks the basic 
principle underlying the protection afforded by the mortgagee clause. The under- 
lying principle is, we think, that the owner would be protected for his interest 
and that the mortgagee would have his investment protected against loss by fire. 
It is the investment, the claim, or the lien which gives the mortgagee the insur- 
able interest. The term “mortgagee” may be largely a matter of description and 
employed in order that the contract itself should show that the interest of Kim- 
berley and Carpenter was an insurable interest.. In Boatner v. Home Ins. Co. 
(Tex. Com. App.) 239 S. W. 928, the mortgagee clause was used to protect a 
debt secured, not by mortgage, but by a mechanic’s lien. 

The defendants knew that Kimberley and Carpenter had an insurable interest 
represented by its mortgage; the defendants approved of Kimberley and Carp- 
enter as an insurance risk and sought and agreed by the policy and rider to 
protect the financial investment of Kimberley and Carpenter against loss by fire. 

The insurable interest of Kimberley and Carpenter (with the investment 
secured against loss by fire) remained during all the preliminary steps of the 
foreclosure. Upon the rendition of the judgment on the mortgage, the interest 
remained the same. When upon the sale the property was purchased by the 
plaintiff to protect its mortgage and upon the subsequent confirmation of sale 
and Sheriff’s deed no new parties came into the transaction, but the interest of 
the owner was, by legal transmutation, vested in the mortgagee. 

The mortgagee rider indemnified the plaintiff “as interest may appear.” In 
the construction of this clause it has been held that with it present the exact 
nature of the interest need not also be set out, and, providing it be an insurable 
interest, which exists at the time of loss the beneficiary may recover. Dakin v. 
Liverpool, London & Globe Ins. Co., 77 N. Y. 600; De Wolf v. Capital City Ins. 
Co. 16 Hun (N. Y.) 116; Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 77 A. 
310, 316. 

Mr. Justice Van Devanter in Atlas Reduction Co. v. New Zealand Ins. Co. 
(C. C. A.) 138 F. 497, 504,9 L. R. A. (N. S.) 433, 437, says of the words “as their 
interest may appear”: 

“They are plainly prospective, and refer, not to an interest at the time when 
the indorsement was written, but to such interest as may appear at the time of 
the loss, if any, without regard to the character of the interest, or the time when 
it may have arisen. The interest referred to is not an interest in the property 
insured, but is an interest in the payment of the loss, whether predicated upon 
an interest in the property or otherwise.” 


See, also, Fenton v. Cascade Mut. Fire Ass’n, 60 Wash. 389, 111 P. 343. 


Upon the facts of this case we are of the opinion that the interest of Kim- 
berley and Carpenter (which was known to be an insurable interest and approved 
before the sale) under the foreclosure was essentially the same interest and 
covered by the policy at the time of loss. The amount of the interest of the 
original mortgagee may have increased as the amount of the interest of the mort- 
gagor decreased by the divesting of his title, but the legal quality of the interest 
as an insurable one did not change and no new parties came into the transaction. 

[4, 5] Lastly, the defendants claim that under the policy and the “standard 
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mortgagee” rider attached thereto, it is entitled upon the payment of the plain- 
tiff’s claim to be subrogated to the rights of the plaintiff and upon payment of 
the full mortgage debt to be entitled to the assignment of the mortgage. 

It claims that the foreclosure sale and purchase of the property by the 
plaintiff extinguished the mortgage and destroyed the rights of subrogation and, 
therefore, that the plaintiff has no claim. 

Let us consider the defense under the fourth plea as distinguished entirely 
from the defense under the second plea. Under the second plea it was not a 
“change of ownership” that invalidated the policy, but a failure to notify the 
company of an alleged change of ownership. It is not the change, but the failure 
to notify of the change that would invalidate the policy as to the mortgagee. 

The defense under the fourth plea then would be as valid whether or not 
notice had been given to the company of the circumstances of the foreclosure 
and of the alleged change of ownership. The rights of subrogation would have 
—_ destroyed in either case so that the defense of subrogation must stand by 
itself. 

The right of subrogation is an equitable right growing out of a relationship 
between two or more parties whereby the party in whose favor the right is to 
be exercised having paid a debt succeeds by substitution to the rights of the 
creditor whom he has paid. 

Originally subrogation as an equitable principle rested not in contract but 
resulted from the circumstances of each particular case. Most authorities term 
this “legal” subrogation as distinguished from “conventional” subrogation which 
results from an express agreement between the parties. In this case the de- 
fendants claim their equitable right of conventional subrogation, forming part 
of the mortgagee clause has been destroyed. 

Certain fixed principles inhere to the equitable doctrine of subrogation. One 
is that the party invoking and. seeking the benefit of the right must have paid 
the debt or other amount to the party to whose rights be seeks to be substituted. 
In this case the insurance has not been paid and the defendants’ seek to avoid 
the payment of an alleged legal claim because of the prior extinction of an equi- 
table right. In the brief the defendants say: 

“* * * The liability of the insurer to the mortgagee and the right of the 
insurer to be subrogated to the mortgagee security are inseparable correlatives. 
If the latter is destroyed, so is the former.” 

We cannot accede to this view in its entirety. The mortgagee clause itself 
provides “that no subrogation shall impair the right to recover the full amount 
cf its claim.” We think in this case the true rule is that the equitable right of 
subrogation is subject to the exercise by the mortgagee of his legal rights. If 
by the proper exercise of these legal rights, such as foreclosure, the equitable 
right which had not then come into existence is extinguished, then such destruc- 
tion of the right of subrogation is no defense to the policy of insurance. 

The cases bearing upon this phase of the matter are comparatively few but 
consistently reach the same conclusion as herein expressed. 


In Eddy v. London Assurance Corp., 143 N. Y. 311, 38 N. E. 307, 25 L. R.A. 
686, and in Brownsville Second National Bank v. London & Lancashire Ins. Co., 
298 Pa. 53, 148 A. 35, questions of subrogation were involved. In the one case fore- 
closure proceedings had been commenced before the fire and concluded after it 
and in the second case foreclosure proceedings were taken after the fire, but in 
both cases foreclosures had extinguished the right or possibility of subrogation. 

Both of these cases are in point. While the date of the fire loss is the date 
upon which the rights of the beneficiaries are to be computed, yet no right of 
subrogation arose at that time. The date of the fire simply gave rise to a claim 
by the insured the payment of which by the insurer at a later time would give 
rise to a right of subrogation. The right of subrogation arises not from the fire 
loss, but from the payment by the insurer to the mortgagee. As said in Atna 
Ins. Co. v. Hann, 196 Ala. 234, 72 So. 48, at page 51, “It is this securing of satis- 
faction by the insured which gives the insurer the right to be subrogated. * * *” 

Subrogation is an equitable right enforceable in the Court of Chancery. With 
this all authorities are agreed. In New Jersey, where the system of jurispru- 
dence most closely resembles our own the foregoing principle is clearly estab- 





Fire | Collins v. Aitna Ins, Co. » 521 


lished and it is only when the right to subrogation is “practically conceded, and 
there remains to be enforced only the right of realizing the value of the subject- 
matter, (that) such right may, on proper occasion, be within the cognizance of 
a court of law.” Polhemus v. Prudential Realty Corp., 74 N. J. Law, 570, at page 
578, 67 A. 303, 306. 

In some states where there has been a blending of the legal and equitable 
jurisdictions and equitable defenses are interposed in legal actions, the equitable 
right of subrogation has been denied where the payment of the insurance has 
not been made. In State v. Reynolds, 289 Mo. 382, 232 S. W. 683, 689, the Court 
said, where the payment had not been made by the insurer, “the above subroga- 
tion, however, had nothing whatever to do with plaintiffs’ right to recover on 
the policy as mortgagees.” 

Of course, we are not passing upon any right of subrogation which the 
defendants may have had or may now have, but we simply say that where a 
mortgagee forecloses his own mortgage and becomes the purchaser that such 
fact, of and by itself, does not destroy the mortgagee’s right under the policy 
of insurance because of the effect on the insurer’s right of subrogation where 
the amount of the policy has neither been paid nor tendered. 

The demurrers to the second and fourth pleas are, therefore, sustained. 


COLLINS v. ATNA INS. CO. 
Supreme Court of Florida, Division B. Dec. 11, 1931. 
138 Southern Reporter 269. 
1. INSURANCE. 


Parol contract to insure may be enforced in law. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 
3. INSURANCE. 


Parol contract to insure, to be valid and enforceable, must possess legal pre- 
requisites of contract. 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


Syllabus by the Court. 

1. The law is well settled that a parole contract to insure may be enforced in 
law. The fact that such a contract contemplates the issuance of the policy at 
some definite future date does not militate against it. 

2. Such contracts may be enforced in equity by a suit for specific performance 
of the agreement to insure, but, like all other contracts, they must possess the 
legal prerequisites to be valid and enforceable. 

3. To entitle one to specific performance of a verbal agreement to insure or to 
issue a policy, he must prove an oral contract possessing all the essentials of a 
written contract of insurance, that is to say, the subject-matter, the risk insured 
against, the amount of insurance, the rate of premium, the duration of the risk, 
and the identity of the parties. 

4. The terms of the agreement and the intent of the parties may be deter- 
mined from their relation to each other, their previous business dealings, and the 
facts and circumstances attending the transaction. 

5. A parole agreement to insure which does not show which of several com- 
panies represented by an agent it was intended to carry the insurance, the dura- 
tion it was to run, or the rate of premium it was to bear, cannot be enfocred. 

6. In’every case where an agent contrtacts or deals with a second party for 
a principal who is not disclosed, the second party may, after the discovery of 
the principal, hold liable either the agent or the principal. 

“7. It is a well settled rule that an undisclosed principal is bound by simple 
executory contracts made by its agent, including the acts of the agent in relation 
thereto within the scope of his agency, although the contract purports to be the 
individual contract of the agent, and although the second party had refused to 
enter into contractual relations with the principal. 


Appeal from Circuit Court, Taylor County; Hal W. Adams, Judge. 


Suit by G. A. Collins against the A®tna Insurance Company. From a final 


decree dismissing the bill of complaint, the complainant appeals. 
Affirmed. 


Davis & Pepper, of Perry, for appellant. 
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Cockrell & Cockrell, of Jacksonville, for appellees. 

TERRELL, J. 

This appeal is from a final decree dismissing a bill of complaint seeking 
specific performance of a parole agreement to insure a certain dwelling house, the 
property of appellant. 

It appears that G. A. Collins, the appellant, in April, 1926, owned a house and 
lot just outside the corporate limits of Perry, Fla.; that he approached W. L. 
Weaver, a resident insurance agent of Perry who represented the appellee, and 
seven other fire insurance companies for the purpose of insuring said house; that 
Weaver in company with appellant inspected the house, and he (Weaver) offered 
to insure it for $800. The appellant accepted the offer. Nothing was said about 
the time the policy was to run or when the risk was to begin, the rate of prem- 
ium to be paid, or the company in which the risk was to be taken. Weaver did 
not write the policy, the house was burned about six weeks later, appellee de- 
clined to pay for it, so appellant instituted this suit to coerce performance of 
Weaver’s agreement. 

[1-3] The law is well settled that a parole contract to insure may be enforced 
in law. The fact that such a contract contemplates the issuance of the policy at 
some definite future date does not militate against it. Such contracts, as dis- 
tinguished from a parole agreement to issue a policy, must not be executory, but 
must take effect in presenti. Joyce on Insurance, vol. 1, p. 148 et seq.; May on 
Insurance (4th Ed.) § 23; Kerr on Insurance, p. 56; 14 R. C. L. 880. It is also 
settled that such contracts may be enforced in equity by a suit for specific per- 
formance of the agreement to insure, but, like all other contracts, they must possess 
the legal prerequisites to be valid and enforceable. 

[4] In Joyce on Insurance (2d Ed.) § 38, it is said that, to entitle one to 
specific performance of a verbal agreement to insure or to issue a policy, he must 
prove an oral contract possessing all the essentials of a written contract of in- 
surance, that is to say, the subject-matter, the risk insured against, the amount 
of insurance, the rate of premium, the duration of the risk, and the identity of the 
parties. The rule announced in 14 R. C. L. 882, is also apposite. Croft v. Han- 
over Fire Ins. Co., 40 W. Va. 508, 21 S. E. 854, 52 Am. St. Rep. 902; North- 
western Iron Co. v. Agtna Ins. Co., 23 Wis. 160, 99 Am. Dec. 145, and note. 

[5] It is true that the terms of the agreement and the intent of the parties 
may be determined from their relation to each other, their previous business 
dealings, and the facts and circumstances attending the transaction, but such de- 
termination must be supported by such facts and circumstances as evidence con- 
clusively a meeting of the minds of the parties as to all the essentials of the 


agreement. ‘The mere fact of having had previous insurance dealings is not 
sufficient. 


[6] In the case at bar, it is shown that appellant had on several occasions ta- 
ken insurance with Weaver, in some instances for one year and in others for three 
years, that credit was sometimes extended on the premium for thirty days or more, 
and that Weaver represented reputable insurance companies, one of which, the 
appellee, took risks outside the limits of incorporated cities, but it is not shown 
which of the companies represented by Weaver that the parties intended the in- 
stant policy to be carried by, the date it was to begin, the duration it was to run, 
or the rate of premium it should bear, nor does the record disclose facts from 
which these essentials could be inferred. Failure to do this vitiated the parole 
agreement. New Orleans Insurance Association v. Boniel, 20 Fla. 815. 


As a second ground of liability, appellant presses the doctrine of the undis- 
closed principal, that is to say, that the agent Weaver, at the time of the agree- 
ment, definitely contracted to insure the premises in question, that he was. acting 
for appellee, and that, when appellee was discovered, it was liable on the contract. 


[7] In every case where an agent contracts or deals with a second party for 
a principal who is not disclosed, the second party may, after the discovery of the 
principal, hold liable either the agent or the principal. The fact that the second 
party did not know of the existence of the principal at the time of the contract, 
and has a right of action against the agent, does not deprive him of the right to 
hold liable the undisclosed principal when his identity is known. E. O. Painter 
Fertilizer Co. v. Du Pont, 56 Fla. 511, 47 So. 928; Maxcy Mfg. Co. v. Burnham, 
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89 Me. 538, 36 A. 1003, 56 Am. St. Rep. 436; Ellis v. Albany City Fire Ins. Co., 
50 N. Y. 402, 10 Am. Rep. 495. 

[8] It is a well-settled rule that an undisclosed principal is bound by simple 
executory contracts made by its agent, including the acts of the agent in relation 
thereto within the scope of his agency, although the contract purports to be the 
individual contract of the agent, and although the second party had refused to 
enter into contractual relations with the principal. 2 Corpus Juris, 840, § 522. 

In all such cases both the agency and the essentials of the contract must be 
proven as in the case of the parole contract to insure, else the facts and circum- 
stances must be such as they may be presumed. In the case at bar, the facts are 
not such as to warrant us in holding that Weaver was acting as the agent of the 
appellee at the time the transaction forming the basis for this suit took place. 

The final decree below is accordingly affirmed. 

Affirmed. 

Whitfield, P. J., and Davis, J., concur. 

Buford, C. J., and Ellis and Brown, JJ., concur in the opinion and judgment. 


HORN v. ATLAS ASSUR. CO. 
Court of Appeals of Kentucky. Nov. 24, 1931. 
43 Southwestern Reporter (2d) 675. 
1. INSURANCE. 


Applicable statute is considered as part of every insurance contract with para- 
mount force in case of conflict with policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 
2. INSURANCE. : 

Clause of fire policy authorizing insurer to rebuild held of no effect, where 
loss was total (Ky. St. § 762a-22). 
Ky. St. § 762a-22, provides that insurance companies taking fire or 
storm risks on real property in commonwealth should on all policies is- 
sued after act took effect be liable in case of total loss for full estimated 
value of property insured, as the value thereof was fixed in face of policy. 
(For other cases, see Insurance, Dec. Dig. § 595.) 
3. INSURANCE. 

Insured’s acceptance of less than stipulated amount of fire policy for total 
loss did not, in absence of dispute in respect thereto, bar recovery of balance 
due under policy. 


(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from Circuit Court, Boyd County. 

Suit by John Horn against the Atlas Assurance Company. 
missal, and plaintiff appeals. 

Reversed. 

Woods, Stewart, Nickell & Smoot, of Ashland, for appellant. 

Dysard & Tinsley, of Ashland, for appellee. 

STANLEY, C. 

The opinion involves the construction of the insurance valuation statute in its 
relation to a elause in a policy providing that, upon destruction of the property, 
the insurance company might elect at its option to rebuild it instead of paying the 
stipulated sum of money. 

~The appellant, Horn, carried a policy for $1,500 on certain property with the 
appellee, Atlas Assurance Company, Limited. It was totally destroyed by fire, 
and he had an estimate made of the loss, which was submitted as the price of re- 
building it, $1,061. The company’s agent advised ‘him that it would restore the 
Property, whereupon the insured stated he would rather have the money. It was 
paid to him and a settlement receipt executed. Thereafter Horn instituted suit 
tor the difference between that sum and the face of the policy, to wit, $439. In 
defense the company relied on the clause in the policy giving it the right of elec- 
tion, and set up the settlement in bar of a recovery. The trial court sustained the 
plea, and, having dismissed the petition, this appeal follows. 

The clause in the policy upon which the defense is based is as follows: “It 
shall be optional, however, with this company, to take all, or any part, of the ar- 
ticles at such ascertained or appraised value, and also to repair, rebuild or replace 


Judgment of dis- 
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the property lost or damaged, with other of like kind and quality, within a reason- 
able time, on giving notice, within thirty days after the receipt of the proof herein 
required, of its intention so to do.” 


In juxtaposition we quote the germane portion of section 762a-22, Kentucky 
Statutes: “Insurance companies that take fire or storm risks on real property in 
this Commonwealth shall, on all policies issued after this act takes effect (in case 
of total loss thereof by fire or storm), be liable for the full estimated value of 
the property insured, as the value thereof is fixed in the face of the policy: and in 
cases of partial loss of the property insured, the liability of the company shall 
not exceed the actual loss of the party insured.” 


[1] It is a well-understood rule that an applicable statute is to be considered 
a part of every insurance contract, and its force is paramount when there is a con- 
flict between provisions of the policy and the statute. Germania Insurance Co. 
v. Ashby, 112 Ky. 303, 65 S. W. 611, 23 Ky. Law Rep. 1564, 99 Am. St. Rep. 295; 
Prudential Insurance Co. of America v. Ragan, Adm’r, 184 Ky. 359, 212 S. W. 
123; Inter-Southern Life Insurance Co. v. Omer, 238 Ky. 790, 38 S.W.(2d) 931. 

The primary purpose of the enactment of these laws (for they are common 
to most, if not all, states) was to repress an evil practice of overvaluation in in- 
surance on real property, to prevent the collection of excessive premiums, and then 
to claim an excessive appraisement after the property has been destroyed and in- 
capable of valuation except by more or less speculation. It promotes justice, and 
is justified by considerations of public policy. The value stated is conclusive as 
to the extent’ of liability, in the absence of fraud or subsequent deterioration, 
which contingent factors are taken care of in the statute. The law closes the 
question of the minimum measure of value of property totally destroyed. It elim- 
inates contention. Dixie Fire Insurance Co. v. Minick, 226 Ky. 498, 11 S.W.(2d) 
141, 142. Each party, having at the inception of the contract agreed on the value, 
ought to be held to his agreement, and one of them should not be permitted to re- 
nounce the contract after liability attaches. Make a contract and _ stick to it 
is good policy, good law, and good morals. Presumably, the insurance company 
knows what it is doing, and fixes the value by inspection. If it learns or believes it 
has through error or negligence agreed to an excessive valuation, it has a remedy 
(ordinarily) through cancellation or rescission of the contract while it is executory. 
It will not do to wait until it becomes an executed contract on the one side and 
then deny it in part. The demand of the statute is that the value be fixed when 
it can be done with certainty, while the house is in existence, and not after the 
possibility of a just estimate is no more. Hence the law “invalidates all subter- 
fuges and closes the door to all sorts of expedients that might be designed to ac- 
complish by indirection what the statute plainly prohibits.’ Dixie Fire Insurance 
Co. v. Minick, supra. Accordingly, all attempts to evade full liability for the value 
agreed upon have been brought to naught by the decisions of the courts. 


[2] The important, indeed, the controlling, issue in this case is whether the 
stipulation that the insurance company may elect to rebuild the destroyed prop- 
erty instead of paying the sum fixed by the policy is in conflict with the law. 

We are not concerned with the effect of the clause where there has been a 
partial loss or a damage less than the fixed valuation for here the destruction was 
complete. If the replacement cost be equal to the policy valuation, of course 
there is no difference, but, where the company by reason of the promise to re- 
place or rebuild seeks to pay or has paid the insured a sum of money or its equiva- 
lent less than the full amount of the insurance stated in the policy for which it has 
collected a premium, it is violating its contract. The clause undertakes to estab- 
lish alternative promises: That the company will pay him a sum of money or sub- 
stitute for the indemnity the restoration of the premises with the insured having 
nothing to say about it. It is said that such stipulation is a condition subsequent, 
and, when an election shall have been made upon notice given as required, the 
insurance agreement is converted into a building contract, the consideration for 
which has been received in advance, and the amount of the policy has ceased to 
be the rule of damages. Couch, Cyc. of Insurance Law, vol. 7, p. 6021, § 1770; 
Joyce on Insurance, vol. 5, § 3150. Such regard for the stipulation may or may 
not make it inconsistent with our statute. 


It must not be overlooked that the thing insured is the building or structure 
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as such and not the materials of which it is composed. Thuringia Ins. Co. v. Ma- 
lott, 111 Ky. 917, 64 S. W. 991, 23 Ky. Law Rep. 1248, 55 L. R. A. 277. 


Though a similar provision was involved in German Insurance Co. v. Hazard 
Bank, 126 Ky. 730, 104 S. W. 725, 31 Ky. Law Rep. 1126, the loss was partial and 
less than the face of the policy, and the case was decided on another point. Cer- 
tainly, when the loss is total or equal to the fixed value, the insurance company 
cannot escape from its commitment for that sum—whether it would pay in money 
or building material and labor. Such is the letter as well as the spirit of the 
law. Illustrative cases supporting this conclusion may be noted. 


We have held invalid coinsurance provisions under which it was claimed the 
insurance company was liable for only a proportional part of the loss suffered 
(this under a similar statute not containing the coinsurance provisions of the cur- 
rent one). Sachs v. London & Lancashire Fire Insurance Co., 113 Ky. 88, 67 S. 
W. 23, 23 Ky. Law Rep. 2397. A clause limiting liability for three-fourths of the 
actual cash value has several times been held void. Caledonia Insurance Co. v. Cooke, 
101 Ky. 412, 41 S. W. 279, 19 Ky. Law Rep. 651; Germania Insurance Co. v. Ash- 
by, 112 Ky. 303, 65 S. W. 611, 23 Ky. Law Rep. 1564, 99 Am. St. Rep. 295; Phe- 
nix Insurance Co. v. Wintersmith, 98 S. W. 987, 30 Ky. Law Rep. 369. So is re- 
garded a stipulation to arbitrate a disagreement as to the amount of loss, and an 
arbitration pursuant thereto, where it is total. Merchants’ Insurance Co. v. Ste- 
phens, 59 S. W. 511, 22 Ky. Law Rep. 999; Hartford Fire Insurance Co. v. Bour- 
bon County Court, 115 Ky. 109, 72 S. W. 739, 24 Ky. Law Rep. 1850. The last- 
cited case related also to provisions that liability was limited to actual cash value 
at the time of the loss, with a consideration of depreciation, and also a stipulation 
that the liability “shall in no event exceed what it would cost the insured to re- 
place the building.” Such qualification was held void. 


In principle that is this case. The company is undertaking to limit its liability 
to the cost of replacement of the building wholly destroyed. The opinion was so 
regarded in Fadanelli v. National Security Fire Insurance Co., 113 Neb. 830, 205 
N. W. 642, which held a policy clause identical with that before us as ineffective 
and void because repugnant to a statute similar to that involved here. 


In 26 C. J. 448, authorities from Ohio, Mississippi, and Texas are cited in 
support of the statements that under a valued policy statute a stipulated option to 
restore or rebuild in case of a total loss is invalid. See, also, 7 Cooley’s Briefs 
on Insurance, 6556; 7 Couch on Insurance, § 1770. In 26 C. J. 355, the Supreme 
Court of the United States and a number of state courts are given as authority 
that the amount to be recovered cannot be waived or arbitrated. Indeed, it appears 
that only in Wisconsin has it been held that such a clause is consistent with the 
statute (Temple v. Niagara Fire Insurance Co., 109 Wis. 372, 85 N. W. 361), but 
there was involved in the case another statute to be reconciled with the valued 
policy law. An examination of the authorities cited by appellee reveals that no 
statute was involved. Not only on authority of our analogous cases but of for- 
eign cases it must be held that the clause is of no effect when the loss is total. 

[3, 4] The appellee argues that the acceptance of the sum paid is a bar to a 
recovery of the judgment sought; that a compromise and settlement of a disputed 
issue, fairly and truly made by persons legally capable of contracting, should be 
sustained; that, if the clause of the policy in question be held invalid, the settle- 
ment in the case is of that character which the courts will enforce notwithstanding 
an error of law or mistake of fact (the amount due upon a debt) of which the 
complaining party could by reasonable diligence have informed himself. This set- 
tlement cannot be so regarded. There was no compromise, for there was nothing 
in dispute. The acceptance of the payment did not discharge the entire obliga- 
tion. The case comes within the rule that, where one releases a claim in ignor- 
ance of the existence of a right, as where by mistake one assumes a debt due him 
to be smaller than it is, he is not estopped from collecting the balance. Cunning- 
ham v. Standard Construction Co., 134 Ky. 198, 119 S. W. 765; Wells v. Thomas, 
210 Ky. 785, 276 S. W. 840. Good faith alone is not sufficient to support a settle- 
ment. Hardin’s Adm’rs v. Hardin, 201 Ky. 310, 256 S. W. 417, 38 A. L. R. 756. 
It is like the payment made by the company in New York Life Insurance Co. v. 
Van Meter’s Adm’r, 137 Ky. 4, 121 S. W. 438, 136 Am. St. Rep. 282, in settlement 
of a cash value of a life insurance contract of a sum much less than the value 
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fixed by the policy. There was nothing in dispute. Hence recovery of the bal- 
ance was awarded. 

These conclusions require a reversal of the judgment. Accordingly, an ap- 
peal is granted, and the judgment is reversed for consistent proceedings. 


JACKSON v. PETRIE & McFARLAND. No. 31330. 
Supreme Court of Louisiana. Nov. 3, 1931. 
138 Southern Reporter 113. 
Zz. INSURANCE. ‘ 

Insurance agent’s handing applicant signed fire policies on automobile ac- 
cessories requiring cash premiums, /ield no delivery, where applicant immediately 
returned them until he could pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. 

Mere writing and signing of fire policies on automobile accessories requiring 
— premiums did not constitute insurance contract, where premiums were not 
paid. 

Such policies had to be written and signed before they could be de- 
livered; and the understanding was that they were not to be delivered 
without payment of premiums, which were never paid. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

4. INSURANCE. 

Mere writing and signing insurance policies requiring cash premiums did 
not constitute extension of credit until policies were tendered applicant, neces- 
sitating notice before policies were marked “cancelled.” 

Such marking, “cancelled,” which the agents stamped on such policies 
when they sent them to the companies, was for the purpose merely to 
inform the companies that the policies were not in force, and that the 
agents were not obliged to account to the companies for the premiums. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


On Writ of Review to the Court of Appeal for the Second Circuit. 

Action by W. F. Jackson against Petrie & McFarland. From a judgment on 
the appeal by plaintiff to the Court of Appeal (133 So. 476) against the widow 
and heirs of the plaintiff who died before the case was heard, and reversing the 
district court’s judgment for defendant, defendant brings writ of review. , 

Judgment of Court of Appeal annulled, and judgment of district court rein- 
stated. 

W. C. Pegues, Jr., and Pegues & Pegues, all of Mansfield, for appellant. 

Elmo P. Lee and Lee & Williams, all of Mansfield, for appellee. 

O’NrELL, C. J. 


[1] The writ of review in this case was granted at the instance of the de- 
fendant, firm of Petrie & McFarland. The respondents have filed a motion to 
rescind the order because the petition for the writ was not verified by the oath 
cf either member of the defendant firm, but by the oath of one of the attorneys 
for the firm. It is contended by the respondents’ attorneys that the statute on 
the subject, section 2 of Act 191 of 1898, p. 437, requires that a petition for a 
writ of review shall be verified by the affidavit of the petitioner, unless he be 
absent from the parish in which the judgment sought to be reviewed was rend- 
ered, in which event the petition may be verified by the affidavit of the attorney, 
provided he swears to the absence of his client. All that the statute requires, 
in that respect, is “the petition shall be sworn to.” The rule of court first 
adopted with reference to Act 191 of 1898, being an addition to rule XII, adopted 
June 30, 1898, required merely that a petition for a writ of review should be 
accompanied by an affidavit that the notification required by the rule had been 
filed in the office of the clerk of the court of appeal. See addition to rule 12, 
50 La. Ann. xxxv. When the Rules of Court were revised, March 15, 1915, sec- 
tion 2 of rule 16 required that a petition for a writ of review should be verified 
by the affidavit of the petitioner, or, in case of his absence from the parish in 
which the judgment complained of was rendered, then by the affidavit of his ator- 
ney, provided such affidavit showed the absence of the petitioner from the parish. 
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It was under that rule that it was held, in the cases cited by counsel for the 
plaintiff in this case, that the affidavit of the attorney for a petitioner for a 
writ of review would not suffice unless the attorney swore that the petitioner 
was absent from the parish in which the judgment complained of was rendered, 
viz.: Landry & Son vy. Labarre, 125 La. 714, 51 So. 697; North British & Mer- 
cantile Insurance Co. v. Sims, 132 La. 411, 61 So. 509; Landry v. Poirrier, 135 
La. 731, 66 So. 163; Stubbs v. Fleming, 135 La. 796, 66 So. 225; Haas v. Opelousas- 
St. Landry Bank & Trust Co., 167 La. 537, 119 So. 700. In the latest revision of 
the Rules of Court, January 2, 1931, it was observed that the rule pertaining to 
the verification of a petition for a writ of review was more rigorous than the 
statute required it to be, and that, inasmuch as such petitions are based upon 
the record,and upon propositions of law, there would be no necessity for the 
petition to’be sworn to, if the statute did not require it, except perhaps to show 
that notice was given to the opposing party or parties. Hence section 5 of 
rule 13, 171 La. xiii, now requires merely: “A petition for a writ of review, under 
the provisions of section 2 of Act 191 of 1898, p. 437, shall be verified by the 
affidavit of the petitioner or his attorney.” It is not necessary now that the 
petitioner should be absent, in order that his attorney shall have authority to 
verify a petition for a writ of review. It is contended by counsel for the respond- 
ents in this case that the new rule on the subject is not consistent with the 
statute; but our opinion is that the new rule is more consistent with the statute 
than the original rule was. The statufe, by requiring merely that a petition for 
a writ of review “shall be sworn to,” leaves it largely within the discretion of 
the court as to how the petition shall be verified, or “sworn to.” 

The motion to rescind the order for the writ of review is therefore overruled. 


On the Merits. 


The suit is to recover a loss of $800 on two insurance policies, for $400 each, 
on certain automobile parts and accessories, tools and implements, which were 
destroyed by fire. The defendants are the insurance agents who wrote the 
policies, and are sued as agents for undisclosed principals, because the plaintiff 
did not have possession of the policies, and the defendants refused to give him 
the names of the companies for whom the policies were written. The plaintiff 
claimed, in the alternative, that, if the court should hold that the policies were 
not in force at the time of the fire, the defendants were liable in damages for 
the amount of the policies, for having canceled them without giving notice to 
him, the insured. The defendants, answering the suit, claimed that the policies 
were never in fact issued, or in force, because the premiums were payable on 
delivery of the policies, and the plaintiff failed to pay the premiums when the 
policies were tendered to him. The district court rejected the plaintiff’s demand. 
He appealed to the Court of appeal, but died before the case was heard on appeal, 
and his widow and heirs were made parties plaintiff and appellant. The court 
of appeal reversed the decree, and gave judgment in favor of the plaintiff’s widow 
and heirs for the amount of the policies, with interest and costs. 


[2] The policies were written and signed on the 24th of February; and, three 
cr four days afterwards, a clerk employed in the defendants’ insurance office, 
called at Jackson’s place of business and, tendering him the policies, requested 
payment of the premiums, which amounted to only $28.08. Jackson said that 
he did not have the money, requested the clerk to return the policies to the 
office of the agents, and said that he would call in a few days and pay the 
premiums and get the policies. He testified that he told the clerk also that he, 
Jackson, had no place to keep the policies, at his garage, and requested the clerk 
to keep them for him, saying that he would call in a few days and pay the 
Premiums and get the policies and put them into his bank box. He testified that 
the clerk first handed him the policies, and that he handed them back to the 
clerk; and in that respect he is corroborated by the testimony of a bystander. 
The clerk testified that he had no recollection of handing the policies to Jack- 
son, or of parting with possession of them. Assuming, for the sake of argument, 
that the clerk for the insurance agents did hand the policies to Jackson, when 
the clerk asked for payment of the premiums, and that Jackson immediately 
handed the policies back to the clerk, saying that he, Jackson, was not then 
Prepared to pay the premiums but that he would call in a few days and pay the 
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premiums and get the policies, such a passing of the policies to and from the 
hands of Jackson, accompanied by such a conversation, did not constitute a deliy- 
ery of the policies to Jackson. He did not call at the office of the agents, or 
offer to pay the premiums on the policies, or ask for possession of the policies, 
until the property was destroyed by fire. The fire occurred on the 9th of 
May, forty-five days after the policies were written. On the next day after the 
fire, Jackson called upon the agents, asked for the policies, and offered to pay 
the premims, or to have the amount deducted from the amount of the loss. The 
agents then informed Jackson that they had marked the policies “canceled” and 
sent them to the insurance companies, on the 6th of May, three days before the 
fire occurred. The agents also expressed their opinion that the policies were 
never in force, but said that they would inform the companies of the facts and 
cf the demand of Jackson for payment of the loss. The companies, of course, 
denied liability. 

The judgment of the court of appeal is based upon the court’s opinion that 
the writing of the policies, and the retention of them by the insurance agents 
for three or four days, constituted an extension of credit to the insured, from 
the time that the policies were written until they were tendered to the insured 
with the demand for payment of the premiums, and that, as the policies were 
in force during those three or four days, the insured was entitled to notice of 
cancellation of the policies. The evidence in the case leaves no doubt, however, 
that the parties intended that the contract of insurance should be a cash trans- 
action; that the policies should not be delivered without payment of the prem- 
iums. Jackson’s testimony leaves no doubt about that, because he and another 
witness for him testified that, about a week before the fire occurred, he, Jack- 
son, met the clerk who had tendered the policies to him about a month before, 
and asked the clerk if he, Jackson, might pay the amount of the premiums in 
installments; and both witnesses testified that the clerk agreed to the proposi- 
tion. The witness who corroborated the testimony of the insured in that respect 
testified that the proposition was to pay the amount in monthly, or perhaps 
quarterly, installments. The clerk admitted, in his testimony, that some such 
proposition was made to him, but denied that he accepted it. He testified that 
he told Jackson that he, the clerk, had no authority from the firm to extend 
credit, but that he, Jackson, might see one of the members of the firm about 
the matter. In fact, the clerk had no authority to extend credit to patrons of 
the firm; and, considering that the amount of the premiums was only $28.08, 
we do not believe that the clerk ever consented to its being paid in monthly or 
quarterly installments. It is conceded that Jackson did not, at any time before 
the fire, actually offer to pay any part of the premiums. 


[3] Our opinion is that the mere writing and signing of the policies, in com- 
pliance with the application for the insurance, did not constitute a contract of 
insurance. ‘The policies had to be written and signed before they could be 
delivered; and the understanding was that they were not to be delivered without 
payment of the premiums. There was no agreement nor intention to extend 
credit to the applicant for insurance, and hence no agreement nor intention to 
make a contract of insurance without payment of the premium. 


[4] The court of appeal cited three decisions in support of its judgment, 
viz.: Pino v. Merchants’ Mutual Insurance Co., 19 La. Ann. 214, 92 Am. Dec. 529; 
La Societe de Bienfaisance des Arts et Mertiers v. William B. Morris & Co., 
Agents of Home Mutual Insurance Co., 24 La. Ann. 347, and Latoix v. Germania 
Insurance Co., 27 La. Ann. 113. In each of those cases the court concluded, 
from the evidence, that there was an understanding between the parties that the 
insurance company or agent extended credit to the insured for the amount of 
the premium, and that the contract of insurance therefore did not depend upon 
the payment of the premium. The judgment of the court of appeal, in the pres- 
ent case, was not based upon any such conclusion of fact, but was based upon 
the proposition of law that the mere writing and signing of the policies con- 
stituted an extension of credit to the applicant for insurance until the policies 
were tendered to him, and that, as the policies were therefore once in force, 
they could not be canceled by the insurance company or its agent without notice 
to the insured. Our opinion, on the contrary, is that there was no extension of 
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credit to the applicant for insurance; hence no contract of insurance, and hence 
no necessity for notice of cancellation. The meaning of the word “canceled,” 
which the agents stamped on the policies when they sent them to the com- 
panies, was explained in their testimony; the purpose was merely to inform the 
companies that the policies were not in force, and that the agents were not 
obliged to account to the companies for the premiums. 

The judgment of the court of appeal is annulled, and the judgment of the 
district court is reinstated and made the judgment of this court. 


JIANNETTI v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
SAME v. SCOTTISH UNION & NATIONAL INS. CO. OF EDINBURGH. 
Supreme Judicial Court of Massachusetts. Suffolk. Dec. 4, 1931. 

178 Northeastern Reporter 640. 

1. INSURANCE. 

Smoke in insured’s premises was natural consequence of fire in adjacent shop, 
and loss occasioned by smoke is properly attributable to smoke arising from fire. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

2. INSURANCE. 

“Intention of parties to fire policy in standard form was that any loss 
“proximately caused” insured by fire should be covered by policy (G. L. c. 175, § 
99). 

“Proximate cause” does not mean cause nearest in time or place to 
result, but active, efficient cause that sets in motion train of events which 
brings about result without intervention of force from new and independ- 
ent source. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

4. INSURANCE. 

Where fire was not direct cause of insured’s damages, he must prove that loss 
was proximately caused by fire. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

5. INSURANCE. 

Evidence held to require submission to jury whether or not damage to mer- 
chandise by water was proximately caused by fire. 

Evidence tended to prove that at time of fire on adjoining premises 
firemen had left open skylight on premises of insured and that damage to 
merchandise resulted when it rained. There was also evidence that fire- 
men had closed skylight. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

6. INSURANCE. 

Instruction that if firemen on night of fire replaced skylight, insured could 
not recover under fire policy for rain damage, but that otherwise he could, held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

, Exceptions from Superior Court, Suffolk County; Frederic B. Greenhalge, 
Judge. 

Separate actions by Vincent Jiannetti against the National Fire Insurance 
Company of Hartford, Conn., and against the Scottish Union & National Insur- 
ance Company of Edinburgh. Judgments for plaintiff. On defendant’s excep- 
tions. 

Exceptions overruled. 

C. D. Driscoll, of Boston, for plaintiff. 

R. J. Walsh, of Boston, for defendants. 

Pierce, J. 

These are two actions of contract brought by the plaintiff against each of the 
two defendants upon concurrent policies of the Massachusetts standard form (G. 
L. c. 175, § 99), insuring merchandise, goods, stocks in trade and fixtures of 
the plaintiff in the premises numbered 1678- Commonwealth Avenue, in Boston, 
against loss by fire for a year from December 29, 1929. The policies were payable 





530 The Insurance Law Journal, Vol. 78 [Mar., 1%: 


in case of loss to the plaintiff. The cases were tried together, and as the issues 
are the same in both cases the exceptions have been consolidated. 

The bill of exceptions contains all the evidence material to the issues raised. 
No copy of the policies is annexed to the bill of exceptions, but the defendants, 
under leave reserved in the bill of exceptions, quote in their brief that portion of 
the policy which in the standard form of policy reads: “If the insured property 
shall be exposed to loss or damage by fire, the insured shall make all reasonable 
exertions to save and protect the same.” 

The record discloses the undisputed facts which follow: On February 27, 
1930, the plaintiff was occupying the premises at No. 1678 Commonwealth Avenue, 
referred to in the policies, under a written lease and was conducting a dress shop 
therein. The building in which the dress shop was located was a one-story build- 
ing consisting of five stores: a drug store, a tailor shop, a butcher shop, a chain 
store and the dress shop. On Thursday, February 27, 1930, at about two o'clock 
in the morning, a fire occurred in the butcher shop located at No. 1672 Common- 
wealth Avenue, two stores away from the plaintiff’s shop, and smoke came into 
the premises occupied by the plaintiff. There was no fire in the premises of the 
plaintiff nor any water there from the city supply or from any source used by 
the fire department. 

At about 2 a. m. in response to a telephone call, the plaintiff went to the dress 
shop with his wife, and on his arrival found there a fireman and a police officer. 
He further saw two or three firemen go on the roof of his shop. There was smoke 
in the shop when he entered and “he noticed that the skylight on the premises at 
1678 Commonwealth Avenue had been removed” and that “it was off.” The sky- 
light was four feet long and two and one-half feet wide, made on a metal frame 
with glass inserted in the frame for the purpose of giving light. There was a 
flange six inches deep on the skylight. There was an opening in the roof approx- 
imately four feet long and two and one-half feet wide and at the outer edge of 
the opening in the roof and following the entire distance around it was a raised 
lip approximately six inches high over which the skylight fitted. When the plain- 
tiff arrived at his shop “he found no water damage * * * but he did find some 
smoke damage.” He “remained in the store for about one hour” and “While * * * 
|he] was on the premises he heard a grating noise as the skylight cover went back 
on,” but did not pay any attention to the skylight or look at it until March 3, the 
Monday following February 27, 1930, when he returned to the premises. 

The plaintiff's wife returned to the store on ‘February 28, and again the next 
day. She saw nothing unusual about the premises except that there was some 
smoke; she did not look at the skylight. On Sunday, March 2, there was a rain 
storm. On March 3, the wife returned to the premises and found a “lot of water 
on the floor, a lot of water on the dress cases and a lot of water all through the 
dresses. There was a space under ‘the skylight about three-quarters of an inch 
high on the right side of the skylight as you come in the door. You could see 
the water dripping down.” She telephoned the owner of the premises and on the 
sane morning a contractor for the owner “‘went up on the roof and made as 
much noise to put it back’ (the skylight). A lot of plaster came down. The wa- 
ter had been turned off in the store from the date of the fire until about March 25, 
1930.” 

Lieutenant McTernan of the Boston protective department, a witness called 
for the plaintiff, testified that he covered the fire and forced the rear door of the 
plaintiff's premises to get in; that he remained on the roof long enough to look 
at the skylight that the fire department had taken off; that he knew nothing about 
taking the skylight off but detailed three men to go up on the roof and take care 
of the roof, and gave them instructions to put the skylight on and cover things up. 
Three members of the Boston protective department, one as witness for the plain- 
tiff and two as witnesses for the defendant, testified “that they went up on the 
roof of 1678 Commonwealth Avenue, that they were equipped with two lights, one 
being a lantern and the other a presto light which shed a bright light. The lantern 
had a red globe. The presto light was a white light. The presto light was focused 
on the flanges of the skylight as it went on. Two of the Protective Department 
men picked up the skylight cover one being at each end of it, and the third man 
guided the cover onto the flange. After the skylight had been put on it was tested 
by one of the members of the Boston Protective Department and found to be on 
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properly.” Joseph Goodstein, a witness for the plaintiff, testified “that on Febru- 
ary 27, 1930, at about 10 o’clock in the morning, he came to the premises for the 
purpose of ascertaining what, if any, damage had been done to the premises in 
order to make a claim against certain insurance companies on behalf of * * * the 
owner. He went up on the roof and found that the skylight of 1678 Common- 
wealth Avenue was properly replaced. On Monday, March 3, * * * he went back 
to the premises to meet * * * the owner * * * [who] mentioned something about 
the party that occupied the premises saying that the skylight was not on so that 
water had gotten in or something. He further testified that he went on the roof 
and saw that the skylight was off the flange probably one and a half or two in- 
ches, and he replaced it back again.” 

A sworn statement of loss was filed by the plaintiff against each company on 
March 31, 1930. By agreement of parties the loss was referred to three referees 
in accordance with the provision of the standard form of policy. The referees 
returned an award as follows: On item (1) stock injured by smoke, $273.74; on 
item (2) furniture and fixtures, $25; on item (3) stock injured by rain, $888. At 
the suggestion of the judge counsel figured the amounts to which the plaintiff 
would be entitled from each defendant, separated the amounts far smoke and 
rain damage so that depending on the jury’s findings with respect to the rain 
damage a proper verdict in amount could be reached. The net amounts submitted 
to the jury were as follows: As against the defendant National Fire Insurance 
Company, smoke damage $148.30, rain or water damage $530.64; as against the 
defendant Scottish Union & National Insurance Company, smoke damage $87.98, 
rain or water damage $294.84. 

{1, 2] The defendant in each case seasonably filed a motion for a directed 
verdict in its favor. These motions were denied and each defendant seasonably ex- 
cepted to the said denial. The motions were denied rightly. Confessedly the 
smoke which was in the shop of the plaintiff on the morning of February 27, 
1930, was a natural consequence of the fire in the adjacent butcher shop, and the 
loss, if any there was, from such smoke may properly be attributable to the 
smoke arising from the fire. It manifestly was not the intention of the parties to 
policies that the property covered by the terms of the insurance contract must be 
itself on fire, since losses by smoke and water where the fire has not touched the 
object injured are familiar to all; and it is clear that it was their intention that 
any loss sustained by the plaintiff by fire, in the ordinary acceptance of that term, 
should be covered by the policies, provided the plaintiff should prove that the loss 
sustained, whatever its form, was proximately caused by fire. And “When it is 
said that the cause to be sought is the direct and proximate cause, it is not meant 
that the cause or agency which is nearest in time or place to the result is neces- 
sarily to be chosen. * * * The active, efficient cause that sets in motion a train of 
events which brings about a result without the intervention of any force started 
and working actively from a new and independent source is the direct and prox- 
imate cause.” Lynn Gas & Electric Co. v. Meriden Fire Ins. Co., 158 Mass 570, 
and cases cited at page 575, 33 N. E. 690, 691, L. R. A. 297, 35 Am. St. Rep. 540. 

[3] A directed verdict would have been improper if, on the evidence, the jury 
were warranted in finding that the loss from smoke was attributable to the fire, 
and would not be warranted in finding that the loss from rain was a reasonable 
and proper consequence, directly and naturally or proximately resulting in the or- 
dinary course of events from the happening of the fire. In the absence of author- 
ization by statute, it is not legally possible for a jury to return a verdict for the 
plaintiff upon one item of alleged damage, and for the defendant upon another and 
distinct item of damage, both .items being referable to the same cause of action. 

[4,5] The defendant in each action excepted to the judge’s refusal to rule that 
the plaintiff was not entitled to recover damages “for the third item in the award,” 
the question being raised, as the defendants allege, by the judge’s refusal to rule 
as requested by the defendants’ requests numbered 2, 3, 4, 5, and 8, and by their 
additional request for ruling numbered 2. As the fire was not the direct cause of 
the plaintiff's damages, if any, the burden was upon the plaintiff to prove that the 
loss, if any, was caused proximately by the fire. In their brief the defendants ac- 
cept as true the testimony of the plaintiff’s witnesses. By that testimony and the 
acceptance of it by the defendants it is established that the fire department of the 
city of Boston, during the fire, for some purpose connected with the fire, or for 
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the protection of the plaintiff's premises from the fire in the adjacent premises, 
removed the skylight on the roof which covered the plaintiff’s premises. 

[6] Notwithstanding the testimony of the members of the Boston protective 
department, to the effect that after the fire three of them by the order of their su- 
perior officer had put back the skylight and that it was tested by one of them and 
“found to be on properly,” the jury could have reasonably found in view of all 
the circumstances that no one between the fire and the rain storm had displaced 
the skylight after it had been replaced by members of the protective department. 
Assuming the jury should find that the skylight had not been properly replaced, 
they could find correctly a proximate causal relation between the acts of the fire- 
men in the removal of the skylight and its condition at the time of the rain 
storm. The presiding judge fully instructed the jury on the aspect of the testi- 
mony last adverted to, and, among other things, said: “There are, however, ques- 
tions of evidence which you must determine before you arrive at that question, 
because if you find * * * upon this evidence that this cover to the skylight was 
properly replaced that night of the fire, as testified to by several witnesses, and if 
it was subsequently misplaced by somebody, then this plaintiff is not entitled to 
recover in respect of this rain damage. If you are not satisfied by a fair prepond- 
erance of the evidence that the cover was not replaced, your verdict should be 
for the defendant in respect to that amount, the amount involved in the rain dam- 
age.” We find no error in the refusal to give the requests and no reversible error 
in the charge of the judge. 

We further find no error, or absence of the exercise of sound discretion, in the 


refusal to grant the motions for a new trial, for the reasons assigned by the de- 
fendants in their motions. 


Exceptions overruled. 


EVENSON v. STATE MUTUAL RODDED FIRE INS. CO. OF 
MICHIGAN. No. 121. 
Supreme Court of Michigan. Dec. 8, 1931. 
239 Northwestern Reporter 285. 
2. INSURANCE. 
Evidence before arbitrators did not warrant conclusion that insured house 


when burned was being used for illegal liquor manufacturing, so that award 
must be vacated. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 
Appeal from Circuit Court, Lapeer County, in Chancery; Henry H. Smith, 
udge. 
: Suit by Bert Evenson against the State Mutual Rodded Fire Insurance 
Company of Michigan. From a decree for plaintiff, defendant appeals. 
firmed 

Argued before Butzel, C. J., and Wiest, Clark, McDonald, Potter, Sharpe, 
North, and Fead, JJ. 

Kinnane & Leibrand, of Bay City, for appellant. 

George W. DesJardins, of Lapeer, for appellee. 

SHARPE, J. ; 

On November 28, 1927, plaintiff made application to defendant for insurance 
on a dwelling house then under construction, and on that day a policy was 
issued by it in conformity therewith in the sum of $1,000. Annexed to. the appli- 
cation was a statement by an agent of the defendant that he had “personally 
inspected this property and recommended the above application for insurance 
as a good risk both as to physical and normal hazard.” Plaintiff lived in a house 
about 100 feet from that insured. 

The building insured was destroyed by fire on March 30, 1929. Proof of 
loss was filed with the defendant on or about April 2d. On June 6th the defend- 
ant wrote the plaintiff: ‘ 

“We are in receipt of your proof of loss for loss of dwelling house, which 
occurred Mar. 30th, 1929, insured under our policy No. 43491. 

“You are hereby notified that the State Mutual Rodded Fire Insurance 
Company, of Michigan, deny all liability for said loss for the reason that the 
house in question was being used for illegal purposes, to wit: for the purpose 
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of manufacturing, storing, transporting, selling or giving away of intoxicating 
liquor by reason of which said fire occurred and this company was injured. 

“If you are not satisfied with the above adjustment of your claim you should 
appeal to the board of arbitration provided for in Article V of the charter, print- 
ed on your policy.” 

An arbitration proceeding was thereafter had, pursuant to the terms of the 
policy, resulting in a finding on July 18th that the company was not liable for 
the loss. 

On September 27, 1929, the insured filed the bill of complaint herein, setting 
up the issuance and terms of the policy, the loss by fire, the denial of liability 
by the defendant, the arbitration proceedings, the interest of the arbitrators, 
and alleging that no evidence was produced before them on which their deci- 
sion could be based, and asking that it be decreed to be null and void, and that 
plaintiff have decree for the amount due him under the policy. Plaintiff had 
decree. Defendant appeals. 


The meritorious question here presented is stated by counsel for the appel- 
lant as follows: “Was there evidence before the arbitrators from which they 
could infer that the illegal liquor manufacturing and traffic contributed to the 
loss?” 


This is but a restatement of the reason assigned by the secretary for denial 
of liability in his letter of June 6th. When examined as a witness before the 
arbitrators, the secretary testified that it was “the only question in dispute.” 


[1] After formal proof before the arbitrators of the issuance of the policy, 
the fire and the proof of loss, the sheriff of the county was called as a witness 
by the defendant. He testified that on August 11, 1928, he went to the building 
insured, armed with a search warrant, and found therein a considerable quantity 
of whisky, home brew, and mash, and that there was a boiler and a gasoline or 
oil stove therein. While the record is not clear, it may be presumed that he 
took possession of the incriminating evidence. The sheriff, however, testified 
that the plaintiff was not convicted. 


[2] The defendant then questioned the sheriff concerning a visit made by 
him to the house in which the plaintiff lived, being again armed with a search 
warrant, in the month of May, 1929, and, over objection, he testified that he 
found therein “a small amount of gin and he dumped some beer on us that time 
and broke the bottles of liquor in the room and had the door locked. We found 
a quantity of mash for the making of home brew and some gin, small amount 
of gin—it was less than a pint.” 

The plaintiff, when called as a witness in his own behalf, denied any knowl- 
edge of liquor having been kept or stored in the building insured when raided 
by the sheriff in August, 1928. Counsel for the defendant then sought to ques- 
tion him about the liquor found by the sheriff in his home in May, 1929, but, 
acting on the advise of his counsel, he refused to answer, on the ground that 
he might thereby be compelled to incriminate himself, as the charge therefor 
was then pending in the court. Counsel for the defendant insist that his refusal 
to answer these questions “estopped” him “from maintaining this suit.” 


A part of section 9 of the by-laws of the defendant provides that, in the 
event of the loss by fire, the insured “shall immediately furnish any and all 
material evidence requested, and if there be any fraud or evasion in writing or 
otherwise in connection with said examination or in the furnishing of material 
evidence, * * * the insured shall forfeit all claim against the company. * * *” 


The issue before the arbitrators was the liability of the defendant for the 
loss of the building destroyed on March 30, 1929. It seems clear to us that the 
use made by the plaintiff of the house in which he was living in the month of 
May thereafter could have no probative force in establishing the fact that 
liquor was in the building insured at the time of the fire. It also clearly appears 
that his refusal to answer the questions above referred to could not be construed 
into an admission that he was conducting an illicit business in the building in- 
sured when it was burned. It is apparent that the action of the arbitrators was 
based on such refusal. In Early v. Tussing, 182 Mich. 314, 329, 330, 148 N. W. 
678, 683, it was said :“The conclusion and award of the arbitrators * * * was a 
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[gross and palpable] mistake of law, and cannot be sustained. The award must 
therefore be vacated and set aside.” 

In our opinion, the trial court was justified in so concluding under the facts 
in this case, and the decree is affirmed, with costs to appellee. 


PARTRIDGE et al. v. MICHIGAN MUT. WINDSTORM INS. CO. No. 112. 
Supreme Court of Michigan. Dec. 8, 1931. 
239 Northwestern Reporter 309. 
INSURANCE. 

Insured, becoming members of mutual windstorm insurance company under 
charter authorizing amendment of by-laws, held not bound by subsequent amend- 
ment to by-law. 

Policy recited that insured became members of mutual windstorm 
insurance company according to charter and by-laws, and it appeared 
that charter and by-laws were printed on policy and that charter em- 
powered directors to amend by-laws, that a by-law provided that com- 
pany might insure property subject to terms of by-laws “as they now 
exist and they may hereafter be amended,” and that in application appli- 
cants agreed to be governed in all case by charter and by-laws, but it 
did not appear that insured expressly agreed to be bound by amend- 
ments subsequently adopted. 

(For other cases, see Insurance, Dec. Dig. § 152[2].) 

North, J., and Butzel, C. J., dissenting. 

Error to Circuit Court, Genesee County; Paul V. Gadola, Judge. 

Action by Frank Partridge and another, as Partridge Bros., against the 
Michigan Windstorm Insurance Company. Judgment for plaintiffs, and defend- 
ant brings error. 

Affirmed. 

Argued before the Entire Bench, except Potter, J. 

Kim Sigler, of Hastings, for appellant. 

Cline & George, of Flint, for appellees. 

Crark, J 

On July 12, 1922, defendant, a mutual insurance company, a Michigan cor- 
poration, doing business indicated by its name, issued a policy of insurance to 
plaintiffs, covering, among other things, a silo at $300. The policy recites that 
plaintiffs became members according to the charter and by-laws. 

The charter and the by-laws are printed on the policy. The charter gives 
the board of directors power to make, alter, amend, and repeal by-laws in any 
manner not inconsistent with law and articles of association. 

A by-law provides that the company may insure certain described property 
“and any other property subject to the terms and conditions of the articles of 
association and the by-laws of the company as they now exist and they may 
hereafter be amended.” 

In the application, plaintiffs requested insurance in accordance with the 
charter and by-laws, and they “agreed to be governed in all cases by the charter 
and by-laws.” 


On January 18, 1928, the board of directors amended a by-law to read as 
follows: “Section 4. Limitation of Liability. * * * And on any wood-stave silo 
rot to exceed two-thirds of the actual damage or cost of repair; and in no case 
shall the company be liable for loss or da. 1age to any wood-stave silo that was 
empty and not filled the fall preceding the loss. * * *” 

On January 16, 1929, this was approved at the annual meeting of members. 

On August 13, 1929, plaintiffs’ silo blew down. It was a wood stave silo, 
empty and not filled the fall preceding the loss. If the company is liable, the 
agreed amount is two-thirds of $225. 

Plaintiffs prevailed in a trial without a jury. Defendant has appealed. 

There is no question of waiver or estoppel. The sole question is whether 
plaintiffs are bound by the amendment to the by-law adopted after the making 
of the policy contract. 

Our cases generally hold a policyholder bound by subsequent changes or 
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amendments of by-laws where he has consented thereto, such as where he has 
agreed expressly in the contract to be so bound. Livingston v. Cypher, 243 Mich. 
500, 220 N. W. 721; De Graw v. Supreme Court, I. O. F., 182 Mich. 366, 148 N. 
W. 703; Williams v. Supreme Council, C. M. B. A., 152 Mich. 1, 115 N. W. 1060; 
Brown v. Great Camp K. O. M. M., 167 Mich. 123, 132 N. W. 562; Wineland v. 
Knights of Maccabees of the World, 148 Mich. 608, 112 N. W. 696. 

The charter and by-laws as then existing and in force are read into the 
contract. There was power in the board of directors to make amendmends of 
by-laws. But plaintiffs did not expressly agree to be bound by amendments 
subsequently adopted. In Becker v. Farmers’ Mutual F. Ins. Co., 48 Mich. 610, 
12 N. W. 874, 875, after the policy was to cease in case of vacancy. The court 
held: 


“The effect of this by-law if applicable is to add a new cause of forfeiture, 
and to that extent to work a radical change in the contract. 


“It would hardly be claimed that it would be competent for any legislative 
body to change so completely the terms of an existing contract where there is 
no agreement that it shall be subject to change. But it is insisted the policy 
itself is declared to be subject to the charter and by-laws, and to the laws of 
the state. But if the contract was valid when made there was no power in the 
corporation to avoid its own agreement by one means any more than by another. 
Existing by-laws are in such cases of mutual insurance very properly regarded 
as entering into the contract and binding the members and open therefore to 
inquiry. But a contract once made with a member cannot differ in its essence 
trom one made with any one else, and he cannot without his consent be brought 
into changed responsibilities, which import new terms into the agreement itself. 
Whatever force new by-laws may possibly have in regard to other matters, they 
cannot be allowed to destroy express contracts. This principle has been repeat- 
edly recognized as applied not only to by-laws, but to other action of a similar 
character.” 

The Becker Case was approved in Borgards v. Insurance Co., 79 Mich. 440, 
44 N. W. 856, 857, where the court, in holding that a policyholder had consented 
to the by-law, said: “This is not in conflict with the principle established in 
Becker v. Insurance Co., 48 Mich. 610, 12 N. W. 874. In that case there was no 
agreement in the policy that it should be subject to the charter and by-laws, 
which meant of course, the charter and by-laws as they then existed.” 

Again, in Starling v. Royal Templars, 108 Mich. 440, 66 N. W. 340, 62 Am. 
St. Rep. 709, it was held, quoting syllabus: “A mutual benefit society which issues 
a certificate to a member providing for payment in case of total disability result- 
ing from a specified cause cannot, without his express consent, change his con- 
tract by the adoption of a by-law excluding such cause of disability, although 


the member has agreed in his certificate to observe ‘all the laws, rules, and regu- 
lations of the society.’” 


And syllabus from Covenant Mutual Life Ass’n v. Kentner, 188 Ill. 431, 58 
N. E. 966: “Even if a benefit certificate states that the by-laws are a part of 
the contract and that they are subject to amendment, subsequent by-laws will 
be construed to apply only to contracts made after their adoption, unless there 
is an express agreement that a member shall be bound by future by-laws.” 


And syllabus from Farmers’ Mutual, etc., Ass’n v. Slattery, 115 Iowa, 410, 
88 N. W. 949: “Where the by-laws of a mutual hail insurance association at 
the time of the issuance of insured’s policy made no provision for the suspension 
of policies for failure to meet assessments, insured was not bound by a subse- 
quent amendment thereof providing for such suspension, though he agreed to 
be governed by the articles of incorporation and by-laws, the former of which 
expressly conferred power to enact by-laws on the directors.” 

And text from 32 C. J. p. 1164: “While the charter of the company may be 
modified under legislative authority, and the by-laws may be amended or new 
by-laws adopted, the rights of insured under his contract cannot be affected, 
destroyed, or enlarged by a subsequent change.a the articles of incorporation 
Or association, or in the by-laws, rules, or regwlations, either by amendment or 
y the adoption of new provisions, unless he assents thereto, or unless it is 
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provided in the contract that he shall be bound by amendments or provisions 
subsequently adopted.” 

In 2 Cooley’s Briefs on Insurance (2d Ed.) 1116, it is said: “The rule un- 
doubtedly is that in absence of any express stipulation giving the right, or the 
subsequent assent of the member, the company cannot, by the passage of a 
by-law impairing his contract, bind the member;” and “the mere reservation of 
power to enact by-laws does not alter the general rule.” 

In the absence of a provision in the contract that the plaintiffs, insured, shall 
be bound by amendments or provisions subsequently and lawfully adopted, or 
some like or equivalent stipulation, they are not bound by the by-law in question. 
Therefore they may recover. 

Judgment affirmed. 

Wiest, McDonald, Sharpe, and Fead, JJ., concurred with Clark, J. 

North, J. (for reversal). 

Plaintiff’s rights and defendant’s liability are fixed by the terms. of their 
contract, so the controlling consideration is determination of the contract pro- 
visions. Justice Clark interprets their contractual relation as one which does 
not provide that their respective rights and liabilities are subject to subsequent 
changes in defendant’s by-laws. In this I canot agree. This policy expressly 
provides that plaintiffs became members of the mutual defendant company “ac- 
cording to the Charter and By-Laws.” The charter and by-laws are printed as 
a part of the policy. Article 12 of the charter empowers the directors “to make, 
alter, amend and repeal” the by-laws not inconsistent with the law or articles 
of association. When plaintiffs became members of this mutual company, ar- 
ticle L, section 1 of its by-laws, read as follows: 


“Corporate Powers 

“This company may insure against direct loss or damage by tornado, cyclone 
or windstorm the following described classes of property owned by members and 
situate within the State of Michigan, namely, dwelling houses, stores, and all other 
kinds of buildings, household furniture, goods, wares, and merchandise, and any 
other property subject to the terms and conditions of the articles of association 
and by-laws of the company as they now exist and as they may hereafter be 
amended.” 

Plaintiffs’ application was for insurance “in accordance with the charter and 
by-laws”; and in their application they agreed “to be governed in all cases by the 
charter and by-laws,’ which were made a part of plaintiffs’ policy by 
being printed therein; and thus plaintiffs’ policy provided that the insurance 
contract was. subject to the articles of association and by-laws “as_ they 
now exist and as they may hereafter be amended.” From the foregoing it 
seems clear to me by the very terms of plaintiffs’ policy they agreed that this mu- 
tual company of which they became members had power to modify the risks it 
carried, because such risks (including plaintiffs’) were subject to the terms of the 
by-laws “as they now exist and as they may hereafter be amended.” ‘The quoted 
provision of the by-laws certainly must be given some meaning and application. I 
think it puts the instant case on all fours with Livingston v. Cypher, 243 Mich. 
500, 220 N. W. 721, where the insured was held to be bound by the provisions in 
his policy that he should be subject to “the charter and by-laws now in force, or 
that may be hereafter in force.” To that proposition Justice Fellows writing for 
the court, cited Wineland v. Knights of Maccabees of the World, 148 Mich. 608, 
112 N. W. 696; Brown v. Great Camp K. O. M. M., 167 Mich. 123, 132 N. W. 
562; De Graw v. Supreme Court, I. O. F., 182 Mich. 366, 148 N. W. 703; Williams 
v. Supreme Council, C. M. B. A., 152 Mich. 1, 115 N. W. 1060. 

We think it may well be said in this case, as was said in Borgards v. Insur- 
ance Co., 79 Mich. 440, 44 N. W. 856, 857: “This policy was issued and received 
upon the express agreement that it was subject to all changes that should be there- 
after made in the charter and by-laws. Such contract is valid. The defendant 
was a mutual insurance company. The plaintiff, as a member, had an equal voice 
with the others in the management of its affairs. The by-law was regularly adopt- 
ed. Under the charter, he could have had his policy canceled and withdrawn. By 
his conduct, he assented to the\by-law, and the change in the terms of his policy 
caused thereby. This is not in conflict with the principle established in Becker v. 
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Insurance Co., 43 Mich. 610, 12 N. W. 874. In that case there was no agreement 
in the policy that it should be subject to change. There the policy was declared to 
be subject to the charter and by-laws, which meant, of course, the charter and by- 
laws as they then existed.” 

It is true that in the Borgards Case there was an agreement in the application 
for the insurance that the insured would be bound by subsequent changes in the 
charter or by-laws. But, as noted, in the case before us plaintiffs’ application was 
made by express reference in accordance with the then existing by-laws and these 
contained the provision that the insurance contracts to be issued would also be 
subject to the by-laws “as they may hereafter be amended.” A case identical in 
this respect is reported in Hutchinson v. Supreme Tent, 68 Hun, 355, 22 N. Y. S. 
801, where the member in his application. expressly agreed that the constitution of 
the insurance order should be a part of his contract, and the constitution pro- 
vided that it might be amended, a subsequent amendment was held to be binding 
upon such member. 

The case of Becker v. Farmers’ Mutual Ins. Co, 48 Mich. 610, 12 N. W. 
874, 875, is clearly distinguishable from the instant case because by the Becker 
policy his insurance was controlled only by the then existing charter and by-laws. 
Nowhere in the opinion is there any intimation to the contrary. Examination of 
the briefs and record filed in the Becker Case discloses that the insured planted 
his right to recover on that ground; and on page 3 of his brief he said, “but by 
its (application’s) terms, it clearly does not refer to future by-laws but to the 
by-laws made, that is by-laws already made.” Decision in the case was based on 
this ground. That being true, it is clear the defendant company could not change 
the terms of its contract with Becker, and he rightly recovered. In the Becker 
Case, as noted, there is not a word in the opinion of the court, and, so far as we 
can find, there was no provision in the application for insurance, in the policy is- 
sued, or in the existing charter or by-laws of the insurance company, from which 
it could be inferred that Becker’s policy was subject to alteration by subsequent 
modifications of the by-laws. In fact, Justice Campbell planted his decision square- 
ly on the ground that Becker’s contract of insurance was one “where there is no 
agreement that it shall be subject to change.” 

In the instant case the subsequently adopted by-law was neither unreasonable 
nor illegal. It did not destroy or nullify any vested rights. Instead, the new by- 
law only modified the insurance contract exactly in the manner provided by the 
terms of the contract. The importance of vesting mutual companies with power 
to thus modify their insurance contract is emphasized by consideration of the 
self-evident fact that the directors or managers of such companies are in duty 
bound to save the members from continuing to carry risks of a character that are 
sure to lead to disaster. Any other course invites receivership. The right to ex- 
ercise this power has been considered and approved by us in numerous cases. 
Wineland v. Knights of Maccabees of the World, supra; Brown v. Great Camp 
K. O. M. M. supra; De Graw v. Supreme Court, I. O. F., supra. 

The judgment entered in the circuit court should be set aside, and the case 
ees, with direction to enter judgment in favor of defendant. Costs to ap- 
pellant. 


Butzel, C. J., concurred with North, J. 


NEWMAN v. NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, 
PA., et al. No. 27926. 
Supreme Court of Nebraska. Dec. 11, 1931. 
239 Northwestern Reporter 464. 


1. INSURANCE. 
Assignment of fire policy after loss transfers assignor’s right to proceeds. 
(For other cases, see Insurance, Dec. Dig. § 594.) 

2. INSURANCE. 


Where junior mortgagee has insurable interest at time of loss, insurer under 


re policy, by making indorsement recognizing title, cannot subsequently assert 
lack of privity of contract. 


(For other cases, see Insurance, Dec. Dig. § 594.) 
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3. INSURANCE. 

Where junior mortgagee has insurable interest at time of loss, insurer, by 
making indorsement on fire policy recognizing title, cannot subsequently assert li- 
ability was extinguished. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

4. INSURANCE. 

Breach of conditions in fire policy relating to other insurance and mortgage 
foreclosure proceedings held not to preclude recovery unless breach contributed to 
loss (Comp. St. 1929, § 44-322). 

(For other cases, see Insurance, Dec. Dig. §§ 328[14], 336[1].) 


Syllabus by the Court. 

An assignment of policy after loss transfers to the assignee the assignor’s 
right to proceeds of the insurance. 

Junior mortgagee having an insurable interest in property at time of loss, 
insurer thereafter making an indorsement on policy recognizing title as in such 
junior mortgagee was without right to claim lack of privity of contract with him, 
nor if actual liability existed for loss theretofore sustained that it was extinguish- 
ed. 

Breach of conditions of fire policy respecting procurement of other insurance 
without insurer’s consent, and failure of notice of commencement of foreclosure 
proceedings under junior mortgage, held not, in view of section 44-322, Comp. St. 
1929, to preclude recovery, in absence of evidence that breach in any manner con- 
tributed to loss. 

Appeal from District Court, Holt County; Dickson, Judge. 

Action by Oscar O. Newman against the National Union Fire Insurance 
Company of Pittsburgh, Pa., and others. Judgment for the plaintiff against the 
defendant named, and the defendant named appeals. 

Affirmed. 

Brome, Thomas & McGuire and G. H. Seig, all of Omaha, for appellant. 

Mullen & Morrissey, of Omaha, W. J. Hammond, of O’Neill, and Paul P. 
Massey, of Omaha, for appellee. 

Heard before Rose, Good, and Day, JJ., and Chappell and Landis, District 
Judges. 

LANbIs, District Judge. 

Oscar O. Newman, plaintiff below, appellee here, recovered a judgment against 
the National Union Fire Insurance Company, a corporation, upon a policy of 
fire insurance, The insurance company appeals from the judgment. 


There is no serious conflict as to the facts in this case. On July 16, 1927, 
appellant issued to one Salyers its combined farm policy insuring certain property 
against fire and tornado for three years and received a premium of $28.88 there- 
for. This policy carried an indorsement of the standard loss payable clause to 
the Fidelity Mutual Life Insurance Company, as mortgagee. On January 27, 
1928, another indorsement was added to the policy in substance reciting that in 
consideration of $28.43 additional premium the insurance for Salyers on his farm 
buildings was increased to end July 16, 1930, the termination date of the policy. 
On January 11, 1929, an additional indorsement was made by appellant to the 
policy which recites: “Title to the property described herein is now vested in O. 
O. Newman. Policy is hereby transferred to. cover in his name, as the assured.” 

On March 17, 1928, a fire occurred on the premises destroying three buildings 
covered by the insurance under the policy in suit as barn $750, granary: $300, 
and hog house $200. With no claim of fraud or negligence this loss stands un- 
challenged as other than what is commonly called an “honest loss.” 

Salyers carried a policy in the State Farmers’ Insurance Company upon the 
property involved in this loss, brought an action thereon, and on April 14, 1928, 
recovered judgment therein which was afterwards paid, satisfied and released. 

No proof of loss was ever made to appellant upon its insurance policy by 
either Salyers or the Fidelity Mutual Life Insurance Company. Salyers, as a 
party defendant, answered disclaiming any interest in or right to the policy il 
suit or the property insured. The Fidelity Mutual Life Insurance Company 
assigned its right and interest under the policy declared on to the appellee 
before this action was instituted. 
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When appellant issued its policy appellee had a second mortgage upon the 
property under which he had instituted foreclosure proceedings March 2, 1927 
Issues were joined, case tried, and decree entered July 23, 1927, foreclosing this 
second mortgage and ordering a sale of the premises. Sale was had under the 
decree, appellee purchased the property, sale confirmed by order of court June 
11, 1928, and deed issued conveying title of the property to him. Proof of loss 
was furnished appellant about July 13, 1929, by appellee. The mortgage clause 
indorsed on the policy contains the following: 

“On payment to such mortgagee * * * of any sum for loss or damage 
hereunder, if this company shall claim that as to the mortgagor or owner, no 
liability existed, it shall, to the extent of such payment, be subrogated to the 
mortgagee’s * * * right or recovery and claim upon the collateral to the 
mortgage debt, but without impairing the mortgagee’s * * * right to sue.” 

[1-3] Appellant contends that this provides for subrogation to it by the 
Fidelity Mutual Life Insurance Company, under its first mortgage, to the extent 
and in the amount of any payment made under its policy to said mortgagee. 
It asks that appellee’s claim be dismissed or, in event judgment be entered 
against appellant, that it be subrogated to the extent and in the amount of said 
judgment, under the mortgage, further, that appellee be decreed to pay appellant 
under the mortgage, the amount it is required to pay on the policy, and in 
default of such payment appellant be entitled to maintain an action to foreclose 
its interest, as determined, under said mortgage. In effect this provision in the 
mortgage clause provides that whenever appellant shall pay the mortgagee any 
sum on account of a loss and shall claim that. as to the mortgagor or owner no 
liability exists then the appellant is subrogated to the mortgagee’s rights and 
securities. Appellant has paid nothing on account of the loss and by indorsement 
to the policy agrees that the property described therein is vested in appellee and 
that he be substituted as the assured. It seems clear that before subrogation 
could be considered according to the express terms of the loss payable clause 
appellant must pay something out on account of a loss under the policy and a 
determination had that there is no liability under the policy to the appellee. 
The evidence shows that the appellee paid both of the premiums on the policy; 
that he was not a stranger to the property, having a second. mortgage against 
it; that he did not know until after the loss that Salyers had other insurance on 
the property; that he notified Mr. Welch of Omaha, who issued the policy and 
was agent for the appellant for the state of Nebraska, that he was starting fore- 
closure proceedings under his second mortgage against the property; that notice 
of the loss was given appellant by the Fidelity Mutual Life Insurance Company, 
that in response to this notice appellant sent proofs of loss to the said life 
insurance company; that appellee furnished proof of loss in July, 1929, and 
demanded payment. Appellant denied laibility on its policy on grounds other than 
failure to give timely proof of loss. Appellant in its answer alleges that the 
appellee was not a party to the policy at the time the fire occurred and has no 
rights thereunder by virtue of any loss. But the appellant by its indorsement of 
January 11, 1929, says appellee is owner of the property covered by its con- 
tract, and places the policy in his name. True, a loss had occurred, but appellee 
had an insurable interest at the time of the loss. Also, appellant has and retains 
the premium consideration for the insurance under the policy. An assignment 
of the policy after loss transfers to the assignee the right to the proceeds of 
the insurance. In view of the indorsement made by appellant on the policy 
January 11, 1929, it cannot claim lack of privity of contract with appellee, nor 
if actual liability existed for the loss already sustained that it is extinguished. 
Discussion of cases where assignments were made after loss had occurred may 
be found in notes at 56 A. L. R. 1391; 3 Ann. Cas. 476; 56 Am. Dec. 749. 

[4] Appellant not only denies any liability to appellee for the loss because 
of lack of privity of contract with him, but contends that there are conditions 
in the policy breached, as procurement of other fire insurance on the property 
without its consent, and failure of notice of the commencement of foreclosure 
Proceedings under the second lien. Section 44-322, Comp. St. 1929, provides: 
‘The breach of a warranty or condition in any contract or policy of insurance 
shall not avoid the policy nor avail the insurer to avoid liability unless such 
breach shall exist at the time of the loss and contribute to the loss, anything 
in the policy or contract of insurance to the contrary notwithstanding.” There 
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is no evidence in the record that the breaches of the policy complained of by 
appellant in any manner contributed to the loss. Appellant in its answer makes 
no such claim. In Calnon v. Fidelity-Phenix Fire Ins. Co., 114 Neb. 194, 206 
N. W. 765, where section 44-322, supra, was considered, the rule is announced 
in the syllabus as: “Under the statute, the violation of a condition in a fire 
insurance policy by the mortgaging of the property insured does not invalidate 
the insurance, unless the breach of contract contributes to the loss.” This section 
of the statute was considered by the Circuit Court of Appeals of the Eighth 
Circuit in Westchester Fire Ins. Co. v. Norfolk Building & Loan Ass’n (C. C. A.) 
14 F.(2d) 524, 527, on the question of breach of the conditions of a policy 
of fire insurance on notice of change of title. The court says: 

“There is no evidence in the record tending to show. that any purported 
change in title by reason of the foreclosure proceedings contributed in any way 
to the loss, and it has been held by the Supreme Court of Nebraska * * * 
that a breach of conditions in a fire insurance policy does not invalidate the 
insurance policy unless the breach of conditions contributed to the loss.” 

Below, upon motion of appellant, unopposed by the appellee, this cause was 
transferred to the equity docket of the district court and tried as an action in 
equity. Upon trial de novo independent of the finding and judgment of 
the trial court, we come to the same conclusions. Hence, the decree of the 
district court is 

Affirmed. 


CONTINENTAL INSURANCE CO. v. FERRO et al. 
Court of Chancery of New Jersey. Dec. 14, 1931. 
157 Atlantic Reporter 558. 
1, INSURANCE. 

Evidence held to establish that mortgagee clause attached to fire policy was 
obtained by fraud two years after policy was released and insured signed lost 
policy receipt. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

2. INSURANCE. 

Mortgagee’s rejection of insurance policy precludes independent contract be- 

{ween it and insurer. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


3. INSURANCCE. j 

where mortgagee rejected fire policy and obtained other insurance in its 
place, insurer is not estopped to deny validity of policy containing mortgage 
clause in favor of mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


4. INSURANCE. 

Mortgagee cannot reject fire policy and thereafter claim benefit under it for 
loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Syllabus by the Court. 

1. The rejection of a policy of insurance by a mortgagee prevents the crea- 
tion of an independent contract between it and the insurance company. 

2. An insurance company is not estopped to deny the validity of a policy 
containing a mortgagee clause in favor of defendant when defendant has reject- 
ed the policy and demanded and received other insurance in its place. 

3. A mortgagee cannot reject a policy and afterwards claim benefits under 
it in case of loss. 

4. Evidence examined. Held, the policy under consideration was surrendered 
and relinquished, and the mortgagee clause was obtained by fraud two years 
after the policy lapsed. 

Suit by the Continental Insurance Company against Casimiro Ferro and 
another. 

Decree for the complainant. 

Arthur T. Vanderbilt, of Newark, for complainant. 
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Henry Ewald, of Jersey City, for defendant Building & Loan Ass'n. 

CuurcH, Vice Chancellor. 

This suit prays for the cancellation and surrender of a policy of insurance 
of complainant with a mortgagee clause in the possession of the defendant. It 
also seeks an injunction against the prosecution of separate actions at law, one 
by Ferro as assured, the other by defendant Duncan Building & Loan Associatiou 
on the mortgagee clause. 

On September 4, 1927, Philip Mazzolo, as broker for defendant Ferro, ob- 
tained from complainant’s agent, Hutchinson, policy No. 10792 in the sum of 
$3,000, insuring the building known as 1174-1179 Boulevard, Bayonne, N. J. 

Because of Ferro’s failure to pay the premium, Mazzolo arranged with 
complainant’s agent, Hutchinson, for cancellation of the policy. Mazzolo testified 
that, since Ferro claimed he could not find the policy, he had him execute a lost 
policy receipt which is in evidence. This receipt reads as follows: 

“This is to certify that Policy No. 10792 of Continental Insurance Co. issued 
at the Bayonne, N. J. agency of said Company to me has been mislaid or lost; 
that I do not consider it as in force or of any effect, and hereby agree not to 
make any claim on said Company under such Policy and agree to indemnify the 
Company against any claim that may be made; also to return the policy to them 
should it ever be found, and I hereby declare that the said policy has not been 
assigned or transferred; and I hereby acknowledge the receipt of——, Nil. 
and/or dollars, in consideration of which I hereby surrender and relinquish all my 
right, title and interest in the said Policy and any and all advantages to be 
derived therefrom. 

“Signed this 21st day of November, 1927, at Bayonne, N. J. 

“In presence of Philippo Mazzolo. 

“Casimiro Ferro 
“Assured 

“No Mortgagee 
“Mortgagee.” 

[1] Ferro denied that this receipt bore his signature. On the basis of the 
testimony produced at the hearing, I concluded that his signature was genuine. 
This was apparent, not only from the testimony of a handwriting expert, but 
from that of Mazzolo, who saw him affix his name. Ferro was, to say the least, 
evasive and contradictory on the witness stand, and even attempted to deny 
genuine specimens of his signature on bonds and mortgages in evidence. Com- 
plainant is entitled to relief prayed for against Ferro. Two years after execut- 
ing the above release, Ferro went to complainant’s office and induced a book- 
keeper therein to affix a mortgagee clause, making the loss payable to Duncan 
Building & Loan Association. He asserted that he still held complainant’s 
policy, though I have found as a fact that he had signed a release. This repre- 
sentation was both material and false, and he is guilty of fraud. 


[2] The building and loan association contends that the indorsement in its 
favor created a new agreement between it and complainant. The case of Reed 
v. Firemen’s Insurance Co., 81 N. J. Law, 523, 80 A. 462, 35 L. R. A. (N. S.) 343, 
might apply but for the fact that the mortgagee in this case did not consent to 
the insurance for its benefit, and in fact rejected it when offered by Ferro. It is 
hardly necessary to enter into an exhaustive analysis of the testimony on this 
point. It is sufficient to say that Thomas J. Carrol, vice president of the asso- 
ciation, admitted that he was offered this policy and refused it on behalf of the 
association, stating that he himself was an insurance broker and would write a 
new policy. It is clear, therefore, that no contractual relations between the 
building and loan association and the complainant existed. It is a fact that 
Carrol did secure a new policy in palce of the one of Ferro’s which he rejected. 
The evidence also shows that the building and loan association held policies— 
exclusive of the Ferro one—which fully protected it. 


[3] The second point raised by the building and loan association is that 
complainant is estopped to deny the existence of the policy as to it. Here again 
it relies on Reed y. Firemen’s Insurance Co., supra. I think the distinction be- 
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tween that case and the one at bar is clearly stated in complainant’s brief as 
follows: 

“(1) In the Reed case no fraud was practiced in obtaining the mortgagee 
clause. The defense was based on a violation by the assured of a term of the 
principal policy. In the instant case the mortgagee clause itself was obtained 
by fraud of defendant Ferro over two years after he had agreed to a cancellation 
of the policy, which he claimed was lost. 

“(2) In the Reed case the mortgagee accepted the policy. In this case the 
mortgagee rejected complainant’s policy when it was offered by Ferro with the 
fraudulently obtained mortgagee clause attached. 

“(3) In the Reed case the mortgagee by accepting and retaining the policy 
definitely changed his position for, relying upon the protection of the mortgagee 
clause attached thereto, he did not seek or obtain other insurance to cover his 
interest.” 

In the present case the mortgagee, by rejecting complainant’s policy, re- 
moved the very basis of any estoppel. The association in no sense changed its 
position in reliance upon complainant’s policy. In fact, it then insisted upon, 
and promptly obtained instead, a three-year policy in the A®tna Insurance Com- 
pany in the same amount as complainant’s policy, so that it had $17,000 insur- 
ance. There is no evidence that it had requested or was entitled to a larger 
amount. 

[4] The third point 1s that complainant is liable to the defendant building 
and loan association, although the policy was not in its possession. The answer 
to this, as I see it, is that a mortgagee cannot reject a policy and later claim 
benefits under it in the event of a loss. 

The last point raised by the building and loan association is that of laches. 
I find, as a matter of fact, that complainant filed its bill as soon as it was aware 
of the suits at law already mentioned. 

I will advise a decree directing the cancellation of the policy and mortgagee 
clause, and enjoining both defendants from proceeding further at law. 


PATRIOTIC ORDER SONS OF AMERICA HALL ASS’N v. HARTFORD 
FIRE INS. CO. 


Supreme Court of Pennsylvania. Sept. 28, 1931. 
157 Atlantic Reporter 259. 
1. INSURANCE. 
“Sound value,” fixed by appraisers, held synonymous with “actual cash value” 
in fire insurance policy. 
The policy provided that insurer should be liable for no greater pro- 
portion of loss than amount insured bears to 80 per cent. of actual value 
of property at time of loss, and contained clause providing for appraisal 
of loss, “stating separately sound value and loss or damage to each item.” 
“Sound” means undamaged, “sound value” is actual cash value of thing 
in undamaged condition, and “actual cash value” means worth of thing in 
money, allowing for depreciation. 
(For other cases, see Insurance, Dec. Dig. § 499.) 
2. INSURANCE. 
Appraiser’s finding of sound value of insured property and loss or damage 
wield final. 
The policy provided that appraisers’ award should determine amount 
of sound value and loss or damage, and appraisa] agreement, reciting 
such provision, provided for appraisal of sound value of property and 
amount of loss or damage in accordance with terms and conditions of 
policy. 
(For other cases, see Insurance, Dec. Dig. § 574[5].) 
3. INSURANCE. 
Appraiser’s testimony as to distinction in appraisers’ minds between sound 
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and actual cash value of insured property held not admissible to impeach finding 
of sound value as showing accident or excusable mistake. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

4, INSURANCE. 

Arbitrators’ or appraisers’ award, provided for in fire insurance policy and 
agreement of submission, cannot be set aside, except for actual fraud or decep- 
tion or mistake which is not mere mistake of judgment. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 

Appeal from Court of Common Pleas, Huntingdon County; Thomas F. 
Bailey, President Judge. 

Action by the Patriotic Order Sons of America Hall Association against the 
Hartford Fire Insurance Company. Judgment for defendant, and plaintiff 
appeals. 

Affirmed. ‘ 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

H. H. Waite, Chester D. Fetterhoof, and James S. Woods, all of Hunting- 
don, for appellant. 

W. M. Henderson (of Henderson & Henderson), of Huntingdon, for ap- 
pellee. 

SCHAFFER, J. 

This is an action of assumpsit on a policy of fire insurance. The fundamental 
question to be determined is the meaning of the terms “actual cash value” and 
“sound value.” The trial judge held their meaning to be the same; the plaintiff, 
appellant, contends it is different. 

The policy provides: “In consideration of the reduced rate and (or) form 
under which this policy is written, it is expressly stipulated and made a portion 
of this contract that in the event of loss this company shall be liable for no 
greater proportion thereof than the amount hereby insured bears to eighty per cent. 
(80%) of the actual cash value of the property described herein at the time when 
such loss shall happen, nor for more than the proportion which this policy bears 
to the total insurance thereon.” At the time of the fire the amount of the in- 
surance was $32,000. The policy contained the following clause: “In case the 
insured and this company shall fail to agree as to the amount of loss or damage, 
each shall, on the written demand of either, select a competent and disinterested 
appraiser. The appraisers shall first select a competent and disinterested umpire. 
** * The appraisers shall then appraise the loss and damage, stating separately 
sound value and loss or damage to each item, and, failing to agree, shall submit 
their differences only to the umpire. An award in writing, so itemized, of any 
two, when filed with this company, shall determine the amount of sound value 
and loss or damage.” 

Following the loss the insured and the company entered into an appraisal 
agreement in which the 80 per cent. reduced rate contribution clause was re- 
cited, as was the provision of the policy for appraisement, and the appraisers 
were appointed “to appraise, in accordance with the terms and conditions of said 
policy * * * the sound value of said property and the amount of loss or damage 
directly caused by said fire to and upon the same.” The agreement provided: 
“The said two appraisers shall then appraise the loss and damage; * * * stating 
separately sound value and loss or damage to each item; * * * such loss or 
damage shall be ascertained and appraised according to the actual cash value 
of said property at the time of the occurrence of said loss or damage, with proper 
deductions for depreciation, and shall in no event exceed what it would cost to 
repair or replace the same with material of like kind and quality.” 

In pursuance of this agreement, one of the appraisers and the umpire (the 
appraiser appointed by the company refusing to sign) made an award fixing the 
sound value of the property insured at $58,316, and the loss at $19,856. Plaintiff 
claimed that there was due to it on the defendant’s policy which was for $10,000, 
ten thirty-seconds of the amount of the loss or the sum of $6,205. Defendant 
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set up that under the provisions of the 80 per cent. coinsurance clause it was 
liable for only $4,256.13, being the proportionate share of the loss sustained in 
the ratio that the amount of insurance carried bore to 80 per cent of the actual 
cash value of the property. The court on the trial took the defendant’s view 
and directed a verdict for the lesser sum, with interest. 


[1] Plaintiff argues that actual cash value and sound value are not the 
same, and on the trial offered to prove, by a witness familiar with the value of 
buildings, what the actual cash value of its building was at the time of the fire. 
This testimony was excluded upon the ground that the actual cash value had 
been determined by the appraisers in the establishment of sound value, and for 
the reason that the terms “sound value” and “actual cash value” are synonymous. 
We are of opinion that the conclusion of the trial court was correct. “Sound” 
means undamaged. The sound value of anything is its worth, its actual cash 
value, in an undamaged condition. “Actual cash value” means what the thing 
is worth in money, allowing for depreciation. Sound value is the same thing, 
what the property was worth, allowing for depreciation in its undamaged state. 
“‘*Actual cash value’ means the actual value expressed in terms of money of 
the thing for the purpose for which it was used; in other words, the real value 
to replace. The rule established by our decisions seeks a result which will enable 
the parties to restore the property to as near the same condition as it was at the 
time of the fire, or pay for it in cash.” Fedas v. Ins. Co. of State of Pennsyl- 
vania, 300 Pa. 555, 563, 151 A. 285, 288. The policy itself indicates what is meant 
by actual cash value; it speaks of “Actual cash value (ascertained with proper 
deductions for depreciation) of the property at the time of loss or damage, but 
not exceeding the amount which it would cost to repair or replace the same 
with material of like kind and quality.” It would be difficult to point out wherein 
this differs from sound value. As is convincingly stated in the brief of appel- 
lee’s counsel, “The term actual cash value as used in the policy is not a value 
from which deductions shall be made on account of depreciation. It is the result 
obtained after allowing deductions for depreciation. It is the net result derived 
from a calculation or valuation in which depreciation was an element considered, 
and for which allowance was made. It is the value of the insured property in 
the condition in which it was immediately before the fire. So that, as used in 
the policy in suit both actual cash value and sound value mean the value of the 
property as it stood before the fire, when it was sound; when it was undamaged.” 

In Continental Ins. Co. v. Garrett (C. C. A.) 125 F. 589, 591, it is said: “Sound 
value is the cash value, making an allowance for depreciation due to use, etc., 
at and immediately preceding the time of the fire.” See, also, Mason v. Fire 
Ass’n of Phila., 23 S. D. 431, 122 N. W. 423; Commercial Union Assur. Co. v. 
Dalzell (C. C. A.) 210 F. 605; William H. Low Estate Co. v. Lederer Realty Corp., 
35 R. I. 352, 86 A. 881, Ann. Cas. 1916A, 341; Eberhardt v. Federal Ins. Co., 14 Ga. 
App. 340, 80 S. E. 856. 


[2] In fixing sound value, the appraisers fixed actual cash value. Under 
the very terms of the appraisal agreement, their finding could not be contra- 
dicted. It provided that their finding “shall determine the amount of sound 
value and loss or damage.” ‘The clear import of our recent decision in Isaac 
vy. Donegal & Conoy Mutual Fire Ins. Co., 301 Pa. 351, 152 A. 95, is that the ap- 
praisement is final. In that case the appraisers had not valued all the items of 
loss, and we held for that reason it was not conclusive. Had it covered every- 
thing contemplated by the agreement as the one before us does, then the clear 
implication of the decision is that it would not have been subject to attack. 
The opinion said (page 356 of 301 Pa, 152 A. 95, 97): “The agreement was to 
be a complete settlement and to prevent litigation; the award did not follow the 
submission, and it encouraged litigation. * * * If there is a failure to pass upon 
all the matters submitted to arbitration, or if the award covers only a part 
of the loss or damage included in the submission, the award is not binding.” 
The implied thought is that, if all the matters submitted to arbitration had been 
passed upon, and if the award covered the entire loss, it would have been bind- 
ing. Confirming this conclusion, the opinion goes on to say (page 358 of 301 Pa., 
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152 A. 95, 97): “Where it is conclusive as to the amount fixed therein, it is sub- 
ject to the rules governing such awards, and will not be disturbed.” 

[3, 4] Plaintiff also offered to prove by one of the appraisers that there 
was a distinction in the minds of the appraisers between sound value and actual 
cash value. This offer was rejected on the ground that the witness could not 
be permitted to impeach his own findings. This ruling was correct. Eberhardt 
y. Federal Ins. Co., 14 Ga. App. 340, 80 S. E. 856. An award of arbitrators or 
appraisers, such as is provided for in the policy in this case and in the agree- 
ment of submission cannot be set aside except for actual fraud or deception or 
for a mistake on the part of the appraisers which is not a mere mistake of judg- 
ment. Appellant argues that the offer was to show “an accident” or “excusable 
mistake,” in that there was a misunderstanding of the term “sound value” by the 
appraisers. The mere averment that there was a distinction in the minds of the 
appraisers between “sound value” and “actual cash value” does not bring the sit- 
uation within the rule that an award may be explained or altered because of mis- 
take. Under the appraisal agreement entered into by the parties, the appraisers 
were instructed to appraise “the sound value” of the damaged property; this they 
did, and no offer was made to change the figures arrived at. What appellant 
really says is that, if the appraisers had been instructed differently in the refer- 
ence writing, they would have brought in a different finding; this does not estab- 
lish any “mistake” in their doing what they were instructed to do. Possibly they 
would have been wrong if the appraisal agreement had used other phraseology. 

If the insured believed there was a distinction between “sound value” and “ac- 
tual cash value,” it is difficult to understand why the question was not raised at 
the time the appraisal agreement was entered into. Manifestly, there was only 
one reason for having the appraisers fix upon a value of the property before the 
fire, and that was to determine the applicability of the 80 per cent coinsurance 
clause. That clause referred to “80% of the actual cash value.” Under the view 
now expressed by the insured, it must have supposed that, in directing the ap- 
praisers to fix “sound value,” a useless and unnecessary act was being performed. 
Rather it would appear that, when the award was made fixing a valuation which 
caused the building to be underinsured, the possibility of drawing a distinction be- 
tween the two terms first occurred. In so supposing, the insured made a mistake— 
not the appraisers. 

[5, 6] If an award could be set aside under such testimony as was here offer- 
ed, then the finding of appraisers where the determination is the value of property 
could be set aside in every case in which one of the arbitrators should testify that 
he had come to a mistaken conclusion as to its value and had reached the opinion 
that it was less or more. If this were the rule, there would be complete instability 
in arbitration awards. The mistakes which will avoid an award are in a very 
limited class. “An honest mistake of judgment in the conclusion of arbitrators 
which does not exceed the bounds of the submission is not, as a general rule, 
ground of impeachment of the award, whether the alleged mistake is one of fact 
or of law, or of both. * * * Such errors are among the contingencies which par- 
ties assume when they select such tribunals. When it is sought to set aside an 
award, upon the ground of a mistake committed by arbitrators, it is not sufficient 
to show that they came to a conclusion of fact erroneously, however clearly it may 
be demonstrated that the inference drawn by them was wrong. It must be shown 
that, by some error, they were so misled or deceived that they did not apply the 
tules which they intended to apply to the decision of the case, so that upon their 
own theory, a mistake was made which has caused the result to be somewhat 
different from that which they had reached by their reason and judgment. A 
contrary course, it is said, would be a substitution of the judgment of a court in 
place of the judges chosen by the parties, and would make an award the commence- 
ment, not the end, of litigation.” 5 C. J. 179. A mistake which will be sufficient 
to avoid the award must be one that is plain and palpable, such an an erroneous 
septation or calculation of the amount, and the like. 5 C. J. 182, and cases 
cite 

[7] A review of many of our cases, not all of them harmonious, leads us to 
the conclusion that, taken altogether, they support the view that such testimony as 
appellant proffered should not be received to avoid an award. It would seem to 
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be the policy of our law, as evidenced by the Act of April 25, 1927, P. L. 381 (5 
PS §§ 161-179), not to permit findings of arbitrators to be set. aside except in very 
few instances. A looser rule to overturn them than the one we are applying has 
been voiced in some jurisdictions. We think ours the sounder one, as it makes 
for the integrity of awards and for the stopping of litigation. “The general rule 
undoubtedly is that, unless restricted by the agreement of submission, arbitrators 
are the final judges of both law and fact, and an award will not be reviewed or 
set aside for mistake in either. And this is the reasonable view, for a contrary 
holding would mean that arbitration proceedings, instead of being a quick and 
easy mode of obtaining justice, would be merely an unnecessary step in the course 
of litigation, causing delay and expense, but settling nothing finally:” 2 Ruling 
Case Law, 392. 
The assignments of error are overruled, and the judgment is affirmed. 


BEAVER FALLS BUILDING & LOAN ASS’N v. ALLEMANIA FIRE INS. 
CO. OF PITTSBURGH. 
Supreme Court of Pennsylvania. Nov. 23, 1931. 
157 Atlantic Reporter 616. 
1. INSURANCE. 

As between mortgagee of insured property and insurer, mortgagee’s rights 
are determined by “Standard Mortgage Clause” and cannot be vitiated by acts 
cof owner in agreeing to appraisal with insurer without mortgagee’s assent. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

2. INSURANCE. 

Statute prescribing form of policy, requiring arbitration and appraisal of 
loss by insurer and owner, does not make such arbitration and appraisal binding 
on mortgagee not consenting thereto (40 PS § 658). 

All that Act May 17, 1921, P. L. 682, § 523 (40 PS § 658), does, so 
far as mortgagee of insured property is concerned, is to prescribe a form 
and provide for an appraisal in the event that the mortgagee seeks to 
recover the loss upon failure of the insured to render proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

3. INSURANCE. 

Provision of mortgage clause that rights of mortgagee shall not be affected 
by “any act of owner” is not limited to acts prohibited by policy or failure to 
perform acts required by policy. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Superior Court; Thomas J. Baldrige, Judge. 

Action by the Beaver Falls Building & Loan Association against the Alle- 
mania Fire Insurance Company of Pittsburgh. From a judgment of the Superior 
Court reversing a judgment for plaintiff in the court of common pleas, and enter- 
ing a smaller judgment for plaintiff, plaintiff appeals. 

' Reversed, and judgment of court of common pleas reinstated and affirmed. 

Argued before Frazer, C. J., and Walling, Simpson, Kephart, Schaffer, and 
Maxey, JJ. 

Philip E. Hamilton, of Beaver Falls, for appellant. 

Harold F. Reed (of Reed & Ewing), of Beaver, and Horace Michener 
Schell, of Philadelphia, for appellee. 

SCHAFFER, J. 

This action was brought by plaintiff on a policy of fire insurance. It is the 
holder of a mortgage for $3,600 on the premises covered by the policy, which 
is for $2,000. The property was destroyed by fire, and the owner and the com- 
pany under the terms of the policy entered into an appraisal agreement, of 
which the mortgagee did not have notice. To the resulting appraisement it was 
not a party. The appraisers fixed the loss at $1,200. Plaintiff refused this sum, 
brought this suit, and, upon a showing that the cash value of the property at 
the time of the fire was $2,000, recovered a verdict for $1,962, upon which judg- 
ment was entered. On appeal to the Superior Court, the judgment was reversed 
and judgment was entered in plaintiff’s favor for $1,200, with interest from a 
named date. On plaintiff’s petition, we allowed an appeal, and the single ques- 
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tion presented is whether it is bound by the appraisal agreement entered into by 
the owner and the insurance company, and the resulting award. Our conclusion 
is that it is not. 

The rights of the mortgagee are fixed by a clause attached to the policy 
called “Standard Mortgage Clause.” It recites: 

“Loss or damage, if any, under this policy, shall be payable to Beaver Falls 
B. & L. Ass’n, No. 1220 7th Avenue, Beaver Falls, Pa., mortgagee (or trustee) 
as interest may appear, and this insurance, as to the interest of the mortgagee (or 
trustee) only therein, shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the within described property, nor by any foreclosure or 
other proceedings or notice of sale relating to the property, nor by any change 
in the title or ownership of the property, nor by the occupation of the premises 
for purposes more hazardous than are permitted by this policy; provided, that 
in case the mortgagor or owner shall neglect to pay any premium due under this 
policy, the mortgagee (or trustee) shall, on demand, pay the same. Provided, 
also, that the mortgagee (or trustee) shall notify this company of any change of 
ownership or occupancy or increase of hazard, which shall come to the knowl- 
edge of said mortgagee (or trustee) and, unless permitted by this policy, it shall 
be noted thereon and the mortgagee (or trustee) shall, on demand, pay the prem- 
ium for such increased hazard for the term of the use thereof; otherwise this 
policy shall be null and void. This company reserves the right to cancel this policy 
at any time as provided by its terms, but in such case this policy shall continue in 
force for the benefit only of the mortgagee (or trustee) for ten days after notice to 
the mortgagee (or trustee) of such cancellation and shall then cease, and this com- 
pany shall have the right, on like notice, to cancel this agreement. Whenever this 
company shall pay the mortgagee (or trustee) any sum for loss or damage under 
this policy and shall claim that, as to the mortgagor or owner, no liability therefor 
existed, this company shall, to the extent of such payment, be thereupon legally sub- 
rogated to all the rights of the party to whom such payment shall be made, under 
all securities held as collateral to the mortgage debt, or may at its option, pay to the 
mortgagee (or trustee) the whole principal due on the mortgage with interest, 
and shall thereupon receive a full assignment and transfer of the mortgage and 
of all such other securities; but no subrogation shall impair the right of the 
mortgagee (or trustee) to recover the full amount of their claim. 

“Attached to and forming part of policy No. 354164 of The Allemania Fire 
Insurance Company of Pittsburgh.” 

It will be noticed that this clause assures to the mortgagee certain rights not 
given by the policy and not given to the owner. It is not part of the standard 
form provided by the act of assembly, but is in addition thereto. The body of 
the policy also provides that the loss, if any, is payable to the Beaver Falls Build- 
ing & Loan Association as its interest may appear, “subject, nevertheless, to 
all the conditions of this policy.” One of its conditions is: “Mortgage interests. 
If loss or damage is made payable, in whole or in part, to a mortgagee not named 
herein as the insured, this policy may be cancelled as to such interest by giving 
to such mortgagee a ten days’ written notice of cancellation. Upon failure of 
the insured to render proof of loss, such mortgagee shall, as if named as in- 
sured hereunder, but within sixty days after such failure, render proof of loss, 
and shall be subject to the provisions hereof as to appraisal and time of payment 
and of bringing suit. On payment to such mortgagee of any sum for loss or dam- 
age hereunder, if this company shall claim that as to the mortgagor or owner no li- 
ability existed, it shall, to the extent of such payment, be subrogated to the mortga- 
gee’s right to recovery and claim upon the collateral to the mortgage debt, but with- 
out impairing the mortgagee’s right to sue, or it may pay the mortgage debt and 
require an assignment thereof and of the mortgage; other provisions relating to the 
en and obligations of such mortgagee may be added hereto by agreement in 
writing, 

[1] The position of the Superior Court and of the company is briefly this: 
That the loss is payable to the mortgagee “under the provisions of the policy,” 
and, as the policy stipulates that in case the insured and the company shall fail 
to agree as to the amount of the loss there shall be an appraisement, and that 
the award of the appraisers shall determine the amount of the loss; that loss 
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was determined strictly in accordance with the terms of the policy. That the 
loss as determined is payable to the mortgagee “as interest may appear,” and that 
there is no provision that the mortgagee shall be a party to the appraisal pro- 
ceedings, and, if it had been intended that the mortgagee was not to be bound 
thereby, it should have been so stipulated. That the procedure followed the 
requirement of the covenant agreed upon, and, as there is no provision in the 
contract requiring notice to plaintiff of the appraisal, the appraisal agreement is 
binding upon the mortgagee and it can only recover the amount fixed by the 
award. We think this entirely overlooks the provisions of the mortgagee clause 
giving the mortgagee certain rights. The express language of that clause is: 
“This insurance as to the interest of the mortgagee shall not be invalidated by 
any act * * * of the mortgagor or owner.” If the defendant’s contention 
shall prevail, part of plaintiff’s interest will have been invalidated by the act of 
the owner in entering into the appraisal agreement without the mortgagee’s 
assent. As between the mortgagee and the company, the language of the clause 
must be permitted to operate, and, so operating, no act of the owner can deprive 
the mortgagee of the protection which the policy afforded it, to the full value of 
the property insured for its benefit. 

[2, 3] The defendant contends that as the form of the policy is prescribed 
by statute (Act of May 17, 1921, P. L. 682 [40 PS § 658]) the statute requires 
arbitration and appraisal of loss by the company and the owner and makes the 
same binding upon the mortgagee. We cannot lend our assent to such a con- 
struction of the provisions of the statute. Gratz x. Insurance Co. of North Amer- 
ca, 282 Pa. 224. 127 A. 620. All it does is to prescribe a form, and to provide 
for an appraisal, so far as the mortgagee is concerned, in the event that the 
mortgagee seeks to recover the loss upon failure of the insured to render proofs 
of loss, which, of course, is not the situation with which we are dealing. It is 
also argued in the defendant’s behalf that the provision that the interest of the 
mortgagee shall not be invalidated by any act of the owner refers only to acts 
prohibited by the contract or to the failure on the part of the owner to do what 
is required by the terms of the policy. The answer to this is that the language 
is not so limited, it covers the widest field, “any act.” The Superior Court and 
the defendant in their conclusions follow the line of thought expressed in Erie 
Brewing Co. v. Ohio Farmers’ Ins. Co., 81 Ohio St. 1, 89 N. E. 1065, 25 L. R. A. 
(N. S.) 740, 135 Am. St. Rep. 735, 18 Ann. Cas. 265. We are unable to concur in 
the views there expressed. In our opinion, the rights of the mortgagee were fix- 
ed by the mortgagee clause attached to the policy, and the owner, without the 
mortgagee’s assent, could not affect its rights. 

The judgment of the Superior Court is reversed, and that of the common 
pleas is reinstated and affirmed. 


GLENS FALLS INS. CO., et al. v. ROGERS et al. No. 912. 
Court of Civil Appeals of Texas. Eastland. Nov. 13, 1931. 
43 Southwestern Reporter (2d) 649. 
1. INSURANCE. 


In action on fire policy, whether substantial portion of building remained 
held for jury. 

The evidence disclosed that the building was worth $2,500 before 
the fire and that after the fire the portions remaining were worth about 
$100. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 
2. INSURANCE. 3 

In action on fire policy, builder’s testimony held to make question whether 
reasonably prudent owner would use remaining portions in rebuilding one for 
jury. Sees 

The builder testified as a builder and carpenter that in his opinion 
it was not reasonably practical to use the remnants as a basis of re- 
building the house like it stood before, though he also testified that 
it was possible to use portions remaining in rebuilding. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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3. INSURANCE. 

In action on fire policy, evidence of total loss held to support verdict for 
plaintiff for full amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Erath County; Sam M. Russell, Judge. 


Actions by Mrs. Glen Rogers and another against the Glens Falls Insurance 
Company and against the New York Underwriters Insurance Company. The 
two cases were tried as one. From a judgment for plaintiffs, defendants appeal. 

Reformed and affirmed. 

See also 33 S.W.(2d) 465. 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

Oxford & McMillan, of Stephenville, for appellees. 

FUNDERBURK, J. 

The appeal is from a judgment in a case consisting of two suits that were 
consolidated in the court below. Recovery was adjudged in favor of Mrs. Glen 
Rogers and Hyman Muffson, a minor, represented by Mrs. Glen Rogers as his 
guardian, against Glens Falls Insurance Company, upon a policy for $1,500 
and against New York Underwriters Insurance Company upon a policy for $500. 
The judgment awarded a recovery based upon a special verdict, finding a total 
loss of the insured property which was a house situated upon a lot in the 
town of Stephenville. 

Appellants, by appropriate assignments of error and propositions, present for 
our decision the question of whether or not the undisuted evidence showed that 
there were remnants of the building claimed to have been totally destroyed, 
remaining after the fire, reasonably adapted for use in restoring the building to 
the condition in which it was before the fire occurred. In other words, the 
question is whether or not there was any evidence to support the finding of the 
jury of a total loss of the building. Our inquiry may perhaps be somewhat 
facilitated by first considering the legal principles which are deemed applicable 
and controlling. Royal Insurance Co. v. McIntyre, 90 Tex. 170, 37 S. W. 1068, 
1074, 35 L. R. A. 672, 59 Am. St. Rep. 797, settled the law in this state to be 
that “there can be no total loss of a building so long as the remnant of the 
structure standing is reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the injury.” As a test 
for establishing the existence of such a state of facts, the same opinion de- 
clared: “Whether it is so adapted depends upon the question whether a reasonably 
prudent owner, uninsured, desiring such a structure as the one in question was 
before injury, would, in proceeding to restore the building to its original con- 
dition, utilize such remnant as such basis.” How would the rule thus declared 
be applied in a case where there was one or more remnants adapted for use 
as a basis upon which to restore the building, but which were of inconsiderable 
value, or of a relatively unsubstantial portion of the entire building? This ques- 
tion seems to have been settled by the opinion of the Court of Civil Appeals in 
Murphy v. American Central Insurance Co., 25 Tex. Civ. App. 241, 54 S. W. 
407, 410, where, upon a finding that the remnant of the burned building was, 
under the evidence, inconsiderable, compared with the part entirely destroyed, 
it was held that such remnant did not constitute a sufficient basis upon which 
to restore the burned building. The court expressed the opinion that, for a 
remnant of a burned building to be reasonably adapted for use as a basis upon 
which to restore the building to the condition in which it was before the injury, 
“it must be a substantial portion of the building remaining standing, fit for use.” 

The last-named case has been regarded as declaring a modification to the 
holding in Royal Insurance Co. v. McIntyre, supra, which modification has been 
recognized by the Supreme Court in Fire Association of Philadelphia v. Stray- 
horn, 211 S. W. 447, 449, wherein the rule as thus modified is stated as follows: 
“We conclude that there can be no total loss of a building so long as a substan- 
tial [italics ours] remnant of the structure, standing in place, is reasonably 
adapted for use as a basis upon which to restore the building to’ the condition 
in which it was before the injury.” Under this rule, even where the undisputed 
evidence may show that there existed a remnant of the building reasonably adapted 
for use as a basis upon which to restore the building, if it was of very little 
value or importance compared to the value of the entire building, there might 
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still be a total loss. And of course, if the evidence was not so conclusive one 
way or the other as to make it a question of law, there would be presented 
a question of fact to be determined by the jury. The Supreme Court of Minne- 
sota, partly upon the authirity of Murphy v. American Central Insurance Co, 
supra, held in Northwestern Mutual Life Ins. Co. v. Rochester German Ins. 
Co., 85 Minn. 48, 88 N. W. 265, 56 L. R. A. 108, that what such substantial 
part is, is a question of fact depending upon the nature and cost of the structure 
and the character and condition of the remaining parts. In keeping with the 
same principle, in Hartford Fire Ins. Co. v. Dorroh, 63 Tex. Civ. App. 560, 
133 S. W. 465, 469, in reply to a contention that, because some part of the 
foundations of the destroyed building was used in a new building there was 
evidence that the loss was only partial, it was answered that, “the extent 
and value of the parts so used are not shown.” In St. Paul, etc., Ins. Co. y. 
Laster (Tex. Civ. App.) 187 S. W. 969, 970, it was said: “Some of the wit- 
nesses stated that inconsiderable portions of the framework were left standing, 
and some that portions of the foundation remained. Neither fact, however, 
would, under article 4874, Vernon’s Sayles’ Civil Stats. [article 4929, R. S. 
1925] render the house any the less a total loss, and hence a liquidated demand.” 


In appraising the evidence, therefore, to determine whether the undisputed 
evidence shows, as a matter of law, that the loss in question was not total, 
it is only necessary upon the present record, to consider whether the remnants 
of the building were conclusively shown to be substantial and whether it was 
conclusively shown that a reasonably prudent owner, uninsured, desiring such 4 
structure as the one in question was before the injury, would, in proceeding 
to restore the building to its original condition, utilize such remnant as_ such 
basis. Unless the evidence upon these two points was of such a conclusive 
nature that only one reasonable inference could be drawn from same, and that 
inference that there was no total loss, then the trial court pursued the correct 
course by submitting the question of total loss to the jury. 

[1] We conclude that upon both these points the evidence raised issues of 
fact and not of law. If the evidence showed that there were any remnants of 
the building reasonably adapted for use as a basis upon which to restore the 
building, it either showed that such remnants were comparatively inconsiderable 
when compared to the portions of the building destroyed, or, if not, at least 
raised an’ issue of fact as to whether same constituted a substantial portion of 
said building. 

[2] Upon the other point we are somewhat inclined to the view that the 
undisputed evidence showed, when tested as required by law, that the remnants 
remaining were not reasonably adapted for use as a basis upon which to restore 
the building to the condition in which it was before the injury. We need not, 
however, determine whether such be the case, for it is sufficient to support 
the judgment if the evidence raised an issue of fact. The evidence showed 
that the building was worth about $2,500 and that the portions remaining were 
worth about $100. The witness Bryan Hale, a carpenter, contractor, and builder, 
looked over the building with a view to buying the portions remaining, and he 
testified that he found the building pretty badly burned all throughout. As a 
builder and carpenter he testified that, in his opinion it was not reasonably 
practicable to use the remnants as a basis for rebuilding a house like it stood 
before. He repeated this judgment several times, based upon a minute inquiry 
into the facts as he found them. It is true he did testify that it would have 
been possible to use portions in rebuilding the house, but his entire evidence 
clearly shows that he was of opinion that it was not advisable to do so, and 
that, if it was a personal matter with him, he would not do so. 

We have therefore reached the conclusion that by this particular contention 
no error is shown. 

[3] We are also of opinion that the evidence of total loss was sufficient 
to support the verdict of the jury, and hence that the court did not err in 
overruling a motion for new trial upon that ground. 

[4] Appellants’ fourth assignment of error is as follows: “The judgment 
is excessive as to interest in that interest is made -to begin to run from an 
erroneous date.” This was one of the grounds urged by appellants in their 
motion for new trial. By appellants’ proposition submitted under said assign- 
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ment it is contended that the judgment should not have provided that it bear 
interest from the particular date of September 17, 1929. It is insisted that the 
interest should have been decreed to begin from the date of the filing of appel- 
lant’s answer, which was December 8, 1929. Appellee, in reply, has offered to 
file a remittitur of the excess of interest claimed. 

We are therefore of opinion that the judgment should be reformed so as 
to provide for interest at the legal rate from December 8, 1929, and that as so 
reformed the judgment of the trial court should be affirmed. 


POTOMAC INS. CO. v. WEATHERLY et al. No. 1107. 
Court of Civil Appeals of Texas. Waco. Oct. 15, 1931. 
Rehearing Denied Dec. 4, 1931. 
43 Southwestern Reporter (2d) 653. 
1. INSURANCE. ; ; 
In action by mortgagee on fire policy, insured’s vendor, having no interest in 
controversy, was not proper party to suit. 
(For other cases, see Insurance, Dec. Dig. § 624[5].) 
2. INSURANCE. 
Mortgagee could sue alone on fire policy payable to mortgagee as her interest 
might appear, especially where mortgage debt exceeded amount due on policy. 
(For other cases, see Insurance, Dec. Dig. § 624[3].) 
4. INSURANCE. 
In first mortgagee’s action on fire policy, second mortgagee was proper party, 
policy being payable to her as her interest might appear. 
(For other cases, see Insurance, Dec. Dig. § 624[3].) 


Appeal from District Court, Dallas County; Royall R. Watkins, Judge. 

Action by Nancy C. Weatherly and others against the Potomac Insurance 
Company, in which Annie L. Stevens intervened. From a judgment for plaintiff 
named and intervener, defendant appeals. 

Affirmed. 

FE. G. Senter, of Dallas, for appellant. 

Cockrell, McBride O’Donnell & Hamilton and Burgess, Burgess, Chrestman & 
Brundidge, all of Dallas, for appellees. 

Barcus, J 

On April 12, 1928, appellant issued its fire insurance policy insuring a house 
owned by J. B. Evans against loss by fire in the sum of $6,000. On April 17, 1928, 
appellant attached a rider to said insurance policy, making the loss, if any, payable 
to Mrs. Nancy C. Weatherly as holder of the first mortgage and Miss Annie L. 
Stevens as holder of the second mortgage, as their interest might appear. Said 
rider provided that the interest of the mortgagees should not be invalidated by 
any act or neglect of the mortgagor or owner of the property. In June, 1928, the 
property was totally destroyed by fire. Mrs. Weatherly held a first mortgage note 
against the property for $5,000, signed by J. B. Evans, dated April 10, 1928, bear- 
ing 8 per cent. interest per annum from date, and providing for 10 per cent. at- 
torney’s fees, and secured by a deed of trust which obligated Evans to insure the 
property for the benefit of the holder of said note. No portion of this note was 
paid at the time of the fire. Miss Annie L. Stevens held a second lien note for $825, 
signed by George T. Kean, of date December 10, 1927, bearing 8 per cent. interest, 
and providing for attorney’s fees, on which there had been paid $70. 

After the fire, Mrs. Weatherly gave legal notice to appellant and all other 
parties interested, and sold the lot under her deed of trust for $1,000, its full 
value, which amount was credited on her indebtedness. She then instituted this 
suit against appellant on the insurance policy to recover the balance due on her 
note. Appellant answered by plea in abatement for lack of parties defendant, in 
that it alleged Annie L. Stevens, George T. Kean, and J. B. Evans had an interest 
in the proceeds of the policy and were therefore necessary parties, and then by 
cross-action against Evans for any amount that the holders of the mortgage liens 
might recover against it. Several terms of court passed after the plea in abate- 
ment and cross-action were filed, and appellant did not attempt to get his plea in 
abatement acted on, neither did it have citation issued for either of said parties. 
Appellant contends that George T. Kean was a necessary party because he pur- 
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chased the lot on which the house was built from Miss Stevens and gave her the 
vendor’s lien note sued on as part payment therefor; and that J. B. Evans was a 
necessary party because he purchased the property from Kean and assumed said 
vendor’s lien note and built the house on said property and gave the note held by 
Mrs. Weatherly, and had the insurance policy sued on issued in his name. Miss 
Stevens filed her plea of intervention and asked judgment on the insurance policy 
against appellant for the amount due on the vendor’s lien note which she held, 
In reply to said plea of intervention, appellant filed a plea in abatement because 
George T. Kean and J. B. Evans were necessary parties thereto. 

The cause was tried to the court, and judgment was entered October 10, 1930, 
against appellant in favor of Mrs. Weatherly for $5,391.99, being the admitted 
amount of principal, interest, and attorney’s fees due on her note with 6 per cent. 
interest from date of judgment, and in favor of Miss Stevens for $985.06, being 
the uncontroverted amount of principal, interest, and attorney’s fees due on her 
note. 

[1, 2] By several assignments of error and propositions, appellant contends 
that it was error for the trial court to overrule its plea in abatement for lack of 
necessary parties, and for entering judgment without J. B. Evans and George T. 
Kean being made parties to the suit; its contention being that they are necessary 
parties to this litigation. We overrule these assignments. The record shows 
George T. Kean had no interest in the controversy. He was not therefore a 
proper party to the suit. Hartford Fire Ins. Co. v. Tatum (C. C. A.) 5 F(2d) 
169. The record also shows that when the suit was filed the land had been sold 
and Evans had no interest therein; that the insurance policy was payable to Mrs. 
Weatherly and Miss Stevens as lienholders. This exact question was decided ad- 
versely to appellant’s contention in German Fire Insurance Co. v. Gibbs Wilson & 
Co., 42 Tex. Civ. App. 407, 92 S. W. 1068, 96 S. W. 760 (error ref.) where the 
court held that, when a policy of insurance was payable to a mortgagee as his in- 
terest might appear, the mortgagee could sue alone and recover on the policy, 
especially where it appeared, as in this case, that the mortgage debt was as much 
or more than was due on the insurance policy. Norwich Union Fire Ins. Society 
v. Citizens’ Building & Loan Ass’n (Tex. Civ. App.) 7 S.W.(2d) 144 (error ref.) ; 
Couch on Insurance, Vol. 8, § 2052; 14 R. C. L. 1427. 

[3, 4] Appellant, by other assignments of error, contends that it was error for 
the trial court to refuse to strike out the plea of intervention filed by Miss Ste- 
vens. We overrule these assignments. Appellant, having asked that Miss Stevens 
be made a party defendant, is not in a position to complain at her making herself 
a party. Furthermore, the policy being payable to her as her interest might ap- 
pear, and it being an admitted fact that she had a lien on the property destroyed by 
fire, she was a proper party to this litigation. 

By fifty-nine different assignments of error, appellant complains at the various 
findings of fact and conclusions of law of the trial court. He does not cite a 
single authority in support of any of said propositions or assignments. Most of 
the material facts were agreed to by appellant or shown by undisputed testimony. 
We have examined each of said assignments, as well as all other assignments of 
error urged by appellant, and, finding no reversible error, same are overruled. 

The judgment of the trial court is affirmed. 
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CALIFORNIA & HAWAIIAN SUGAR REFINING 
CORPORATION et al. v. RIDEOUT et al. 
No. 6394. 
Circuit Court of Appeals, Ninth Circuit. Nov. 2, 1931. 
53 Federal Reporter (2d) 322. 
2. INSURANCE. 


Barge belonging to R. Company employed by B. to transport shipment held 
ot “property” of B. within rider of policy covering shipment. 

The rider involved waived all claims insurer might have against B. 
Transport Company for reimbursement of losses paid to assured cargo 
owner, and the waiver applied only to vessels or barges, the property of B. 
Transport Company. The defendant, B. Transport Company, claimed 
that the libel was instituted by the insured cargo owner on behalf of 
insurer, and that insurer endeavored to defeat bill of lading provisions as 
to full benefit of insurance to be enjoyed by carrier by taking from in- 
sured a loan receipt. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 


Appeal from the District Court of the United States for the Southern Di- 
vision of the Northern District of California; Harold Louderback, Judge. 

Libels by the California & Hawaiian Sugar Refining Corporation and by the 
Sperry Flour Company against E. V. Rideout, doing business under the name 
and style of the E. V. Rideout Company, and the Bay Transport Company. 
From a decree of dismissal, libelants appeal. 

Reversed, with instructions. 

S. Hasket Derby, Joseph C. Sharp, James A. Quinby, and Lloyd M. Tweedt, 
all of San Francisco, Cal., for appellant. 

Lillick, Olson & Graham, of San Francisco, Cal., for appellee Rideout. 

Gregory, Hunt & Melvin, T. T. C. Gregory, William H. Hunt, and Wallace 
Sheehan, all of San Francisco, Cal., for appellee Bay Transport Co. 

Upon Appeal from the District Court of the United States for the Northern 
District of California, Southern Division. 

Before Wilbur and Sawtelle, Circuit Judges, and Neterer, District Judge. 

SAWTELLE, Circuit Judge. 

Involving two libels for the loss of a cargo of sugar and flour transported on 
the barge Rideout No. 7, this is an appeal from a decree of dismissal. The trial 
court found that failure to deliver was caused by the capsizing of the barge, 
which capsizing, in turn, was “proximately caused by the unexpected and ‘freak’ 
storm encountered in San Pablo Bay.” In other words, the court below held that 
the appellee carriers were excused from liability because the existence of a “peril 
of the sea” had been established by them. 

The libel of the California & Hawaiian Company is against both appellees 
for the failure to deliver 4,500 bags of refined sugar received on board the barge 
at Crockett, Cal., on May 25, 1929, destined for San Francisco. The libel of the 
Sperry Flour Company is limited to E. V. Rideout only; the Bay Transport 
Company, the other appellee, not béing a party to the contract of affreightment. 
The Sperry Company’s libel alleges that, also on May 25, 1929, it delivered 415 
sacks of feed and 20 sacks of flour to the Rideout barge, at Vallejo, Ca., like 
wise for transportation to San Francisco. 


[1, 2] Appellees admit the receipt and the nondelivery of the shipments, but 
urge as their defense a “peril of the sea.” In addition, a special defense has been 
interposed by the appellee Bay Transport Company ; namely, that the California 
& Hawaiian Corporation held a policy of insurance covering its shipment, and 
that such policy contained a rider under which the insurance company waived “all 
claims that it might have in law and equity against the Bay Transport Company 
for reimbursement of any losses paid to the assured.” The waiver applied only to 
“shipments by steamers or barges the property of the Bay Transport Company.” 

The Bay Transport Company claims that the present action was instituted by 
the apy rellants on behalf of the Switzerland General Insurance Company, limited, 
and “that the latter had endeavored to defeat the provisions of the bill of lading 
[as to the full benefit of insurance to be enjoyed by the carrier] by taking from 
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the California & Hawaiian Suger Refining Corporation a loan receipt, which is 
set forth in Libelants’ Exhibit No. 10.” 

The special defense of the Bay Transport Company may be disposed of read- 
ily. In the first place, the insurance policy containing the rider relied upon was 
excluded from the record, and no cross-appeal complaining of such exclusion has 
been filed by the appellee. Secondly, the rider itself specifically provides, as we 
have seen,’ that it shall apply to shipments by vessels that are “the property of” 
the Bay Transport Company. To hold that the Rideout barge was the property 
of the Bay Transport Company, even so far as the California and Hawaiian Com- 
pany’s shipment, would not only be doing violence to both the legal and the pop- 
ular acceptation of the term “property,” but also would be ignoring the holding 
of the court and the statements of the appellees themselves. 

As a matter of fact, found by the lower court and not excepted to by the ap- 
pellee, the Bay Transport Company was a party to the contract of affreightment, 
and in turn employed Rideout to transport the shipment to San Francisco. The 
court also found that the barge was the property of Rideout, notwithstanding 
certain vague language used by the trial judge during the discussion of the insur- 
ance policy during the argument. The appellee is foreclosed from now denying 
this basic fact, and claiming ownership of the barge and the tug. 

[3] Nor does physical ownership of the craft determine the Bay Transport 
Company’s liability as a common carrier. The appellees’ own reply brief estab- 
lishes that fact: 

“We can find no situation similar to these circumstances other than in the law 
applicable to connecting carriers. Under the Carmack Amendment to the Inter- 
state Commercial Act, whenever an initial carrier accepts goods for shipment to a 
point on another line, it is conclusively treated as having made a through contract 
of shipment and will be liable for any loss or injury occurring on any connecting 
line over which the goods may pass. (49 USCA § 20.) 

“Tt has been held in the decisions rendered under this amendment that the li- 
ability of the initial carrier is the same as if it owned a continuous line from the 
point of shipment to the point of destination and it makes the connecting carrier 
the agent of the initial carrier.” Cases cited. 

From the above, it will be seen that the initial carrier is liable for any loss 
occurring on any connecting line “as if owned” a continuous line from the point 
of shipment to the destination, and the initial carrier is regarded as the principal 
and the connecting carrier as the agent. This statement clearly indicates that the 
principle involved is one of contractual responsibility, as contradistinguished from 


the question of the ownership of the physical instrumentalities by which the con- 
tract is carried out. 


Adverting, then, to the major defense of “peril of the sea,” we find that the 
carrier’s responsibility is prescribed by statute (Harter Act § 3, 46 USCA § 192), 
as follows: “If the owner of any vessel transporting merchandise or property to 
or from any port in the United States of America shall exercise due diligence to 
make the said vessel in all respects seaworthy and properly manned, equipped, and 
supplied, neither the vessel, her owner or owners, agent, or charterers, shall be- 
come or be held responsible for damage or loss resulting from faults or errors 
in navigation or in the management of said vessel nor shall the vessel, her owner or 
owners, charterers, agent, or master be held liable for losses arising from dangers 
of the sea or other navigable waters, acts of God, or public enemies, or the inher- 
ent defect, quality, or vice of the thing carried, or from insufficiency of package, 
or seizure under legal process, or for loss resulting from any act or omission of 
the shipper or owner of the goods, his agent or representative, or from saving or 


attempting to save life or property at sea, or from any deviation in rendering such 
. ” 
service. 


[4] As a condition precedent to claiming the benefit of this statute, the car- 
rier must prove that he and all his employees have exercised due diligence as to 
the seaworthiness, manning, equipment, and supplies of the vessel. This rule, with 
its full implications, was clearly expounded by Mr. Justice Day in The Southwark, 
191 U. S. 1, 8, 13, 24 S. Ct. 1, 3, 48 L. Ed. 65, cited with approval in The W ild- 
croft, 201 U. S. 378, 389, 26 S. Ct. 467, 50 L. Ed. 794, and in Carlisle Packing 
Company v. Sandanger, 259 U. S. 255, 259, 42 S. Ct. 475, 66 L. Ed. 927. 

“The effect of this [Harter] law is not to relieve the owner from the general 
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duty of furnishing a seaworthy ship, but to limit his liability in certain particulars 
and upon the condition named in the statute. The Carib Prince, 170 U. S. 655, 
18 S. Ct. 753, 42 L. Ed. 1181. Before the passage of the act, the initial obligation 
could be limited in certain particulars by special contract not involving negligence 
of the owner. Since the passage of the act, as to cases coming within its terms, 
before the owner can have the benefit of the relief provided by § 3 he must have 
exercised due diligence to provide a seaworthy vessel, capable of performing her 
intended voyage. * * * : 

“As we have before stated, the right of the carrier to be exonerated in the 
respects named in the Harter Act [46 USCA §§ 190-195] depends upon the exer- 
cise of due diligence upon his part in discharging the primary duty of providing 
a seaworthy vessel. The burden of proof being upon the carrier to show that he 
has exercised due diligence to provide a seaworthy vessel at the time he received 
the meat and started upon the voyage, the question arises, Was this duty dis- 
charged? ‘This due diligence required,’ said the Chief Justice, in delivering the 
opinion in International Navigation Company v. Farr & Bailey Manufacturing 
Company, supra [181 U. S. 218, 21 S. Ct. 591, 45 L. Ed. 830], ‘diligence to make 
the ship in all respects seaworthy; and that, in our judgment, means due diligence 
on the part of all the owners’ servants in the use of the equipment before the 
commencement of the voyage and until it has actually commenced.’ ” . 

In The Feltre (C. C. A. 9) 30 F.(2d) 62, 64, Judge Gilbert used the following 
language: “To render available an exemption in a contract of carriage from 
absolute warranty of seaworthiness, the burden of proving the exercise of due 
diligence rests upon the shipowner, The Wildcroft, 201 U. S. 378, 26 S. Ct. 46/7, 
50 L. Ed. 794, and it is not sufficient that the shipowner employs competent men 
to make the inspection. He is held accountable for the failure cf the man 
he employs to discover patent defects, Int. Nav. Co. v. Farr & Bailey Mfg. Co., 
181 U. S. 218, 21 S. Ct. 501, 45 L. Ed. 830; The Manitoba (D. C.) 104 F. 145, 
151; The Pheenica (D. C.) 90 F. 118. Said Mr. Justice Holmes in The Germanic, 
196 U. S. 589, 596, 25 S. Ct. 317, 318, 49 L. Ed. 610: ‘But it is a mistake to say, 
as the petitioner does, that if the man on the spot, even an expert, does what 
his judgment approves, he cannot be found negligent. The standard of conduct 
* * * is an external standard, and takes no account of the personal equation of 
the man concerned.’ In The Abbazia (D. C.) 127 F. 495, 496, Judge Adams 
said that the diligence required ‘is diligence with respect to the vessel, not in 
obtaining certificates.’ ” 

In Atlantic Transport Co. of West Virginia et al. v. Rosenberg Bros. & Co. 
et al. (The Manchuria) 34 F.(2d) 843, 845 (C. C. A. 9), Judge Wilbur said: 
“In view of these circumstances, it is clear that the storm was of such violence 
and at such a time as to constitute a peril of the sea, exempting the shipowners 
from liability in the event that the ship was seaworthy. If the ship was not 
seaworthy within the meaning of the rule on that subject, so that the cargo was 
liable to be damaged by a storm of ordinary intensity, the fact that the particular 
storm which did the damage was of extraordinary violence would not exempt 
the owner from liability. The Turret Crown (C. C. A.) 297 F. 766; The Jeanie 
(C. C. A.) 236 F. 463; Compania de Navigacion La Flecha v. Brauer, 168 U. S. 
104, 118, 18 S. Ct. 12, 42 L. Ed. 398; The Charles Rohde (D. C.) 8 F.(2d) 506, 
de Tabacos de Filipinas v. United States (The Elkton), 49 F.(2d) 700. 
The Viking (C. C. A.) 271 F. 801.” 

See, also, Dexter-Carpenter Coal Company v. New York, O. & W. Ry. Co. 
et al. (D. C.) 50 F.(2d) 270, 271, decided April 15, 1931, and Compania General 
General de Tabacos de Filipinas v. United States (The Elkton), 49 F.(2d) 700, 
701 (C. C. A. 2) decided Ma} 4, 1931. In the latter case, Judge Learned Hand 
said: “When the owner accepts cargo in an unseaworthy ship, though the defect 
be such as may be neutralized by care, he imposes on the shipper an added 
risk; not merely that his servants may fail, in so far as she is sound and fit, 
but that they may neglect those added precautions which her condition demands. 
That risk the statute does not impose upon the shipper; he bears no loss 
until the owner has done his best to remove all risks except those inevitable upon 
the seas. It makes no difference whether the defect is in shell or hold; with 
her whole management the owner is charged unless he does his part.” 

[5] It will thus be seen that the carrier has the burden of proof to establish 
due diligence before he can claim exemption from liability on the ground of 
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danger of the sea, and the Harter Act is to be strictly construed against the 
carrier: “The act in question undoubtedly exempts from liability, where a ship- 
owner has conformed to its requirements in making the vessel seaworthy, by 
the exercise of due diligence to properly equip, man, provision, and outfit it; but 
the terms of the act should be strictly construed as against a shipowner seeking 
exemption from liability, if he has failed to comply with its provisions, 
[Authorities cited.]” The Fort Morgan (C. C. A. 4) 284 F. 1, 4 

i) We next advert to the crucial question of whether or not Rideout Barge 
No. 7 was seaworthy, when the flotilla left Crockett in the early morning hours 
of May 26, 1929. A succinct and probable accurate account of the capsizing is 
to be found in the report prepared the next day by Capt. Frank Beggs, master 
of the tugboat Elaine, one of the respondents’ witnesses. 

Capt. Beggs wrote: 

“On leaving the California & Hawaiian Sugar Refining Co., Crockett, on 
our regular trip to San Francisco, 3:30 a. m., May 26, 1929, with Barges E. V. R. 
No. 4 and No. 7, the weather was calm and mild and no swell, all was well 
below Oleum Wharf, a fresh N. W. breeze came up and continued to increase 
until it reached a force of about 6 (Beaufort) with rising sea, we continued on 
our course. [Captain Beggs interpreted Beaufort 6 to be 36 miles an hour, but 
the Beaufort Scale itself, in the record as Libelants’ Exhibit 7, gives “6” as 
being from 25 to 31 miles an hour.] 

“The barges were making good weather, and in no apparent danger until 
abreast of Lt. By. No. 1, San Pablo Bay. We noticed Barge No. 7 taking a 
list to port. We immediately sounded the danger signal and ordered the crew 
of Barge No. 7 aboard Barge No. 4, which was in tow astern of Barge No. 
7, this being at 5:45 a. m, and at 5:55 a. m. the barge gradually turned over, 
as we could not control the barge in the condition she was in, we cut her 
adrift at 6:03 a. m. At 6:10 a. m. we picked up Barge No. 4 and_ continued 
our voyage to Pier 19, San Francisco, where we notified the owner. Barge No. 
7 contained 4,500 bags sugar, consigned to California & Hawaiian Sugar Refining 
Co., San Francisco, in addition to other miscellaneous freight.” 

While the appellants allege that Barge No. 7 was unseaworthy in several 
respects, such as in the alleged “missing forward hatch” and the allegedly in- 
adequate fastening of the hawsepipe, we will consider only the most flagrant— 
the insufficient covering of the porthole. In doing so, we will rely in great measure 
upon the testimony of the appellees’ own witnesses. 

August H. Siemer, marine ways and ship repairer, who had been doing work 
for Rideout for 10 years prior to the trial, testified that No. 7 had “lights” 
or glasses in the portholes, of which the barge had several. Siemer added that, 11 
the glasses had been missing, the repairers would have put them in, for that 
was their “business.” His testimony clearly indicates he thought that glass should 
have been used in the porthole covering. 

Yet Joe Andrade, captain of the barge, flatly denied ever having seen a 
glass in the porthole. Instead, he described in detail the quaint covering that he 
had devised for the aperture, as follows: “I put a doubled-up sack against the 
hole. * * * Then I put a board, that was what I call the plug—against the 
porthole. * * * I put wedges on * * * up and down, two up and two 
down * * * between the plank and the sheathing.” 

Asked why he used wedges instead of nails, Andrade replied that nails 
“are liable to come out, and the wedges never come out.” Yet the barge fore- 
man previously had testified that he “could not tell how may times” he had 
tightened the “plug” in the two and one-half years that he had been on the 
barge. He declared that the plug took “a little over a year to get loose.” 

As a matter of fact, the adequacy of such a “plug” would appear, even to a 
landlubber, quite indefensible. Capt. Joe W. Jory, a navigator of impressive 
seamanly qualifications, outlined the proper manner in which the porthole should 
have been closed: “Q. How do you think that hole should be closed? A. It 
should have been planked from the outside and water-tight battans or canvas 
nailed over, and planked, or else the planking on this particular section renewed 
and that hole done away with.” ; 

From ancient times the men who have had to go down to the sea in ships 
have held themselves to high accountability for care in making their craft fit to 
cope with the capricious elements. Though, as we have seen, the shipowner's 
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liability has been limited by statute, such limitation in his favor is to be strictly 
construed against him, if he fails to prove his own diligence in making the 
yessel seaworthy. 

The good sailor is the careful sailor. If he is negligent in the respects set 
forth in the Harter Act in guarding the goods and the lives intrusted to his 
care, he or his employer must pay. It is the law of the sea. 

Decree reversed, with instructions to enter an interlocutory decree for ap- 
pellants, referring the cause to a commissioner to ascertain the amount of the 
damages. 


HILTON v. FEDERAL INS. CO. Civ. 502. 
District Court of Appeal, Fourth District, California. Nov. 23, 1931. 
5 Pacific Reporter (2d) 648. 
1. INSURANCE. 


Whether provision voiding marine policy for assignment without insurer’s 
written consent was waived weld fact question. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Marine policy providing that insurer’s acts in saving property shall not be 
considered waiver or acceptance of abandonment does not provide that no acts 
of insurer shall be considered waiver. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

3. INSURANCE. 4 

Promise of payment and salvaging operations, after knowledge of violation 
of clause against assigning policy, justified finding that insurer waived clause, 
and that assignee relied on its acts. 

The marine policy provided that it became void if assigned without 

the written consent of the insurer, and that no acts of the insurer in 

saving the property should be deemed a waiver or acceptance of 

abandonment. The day after the wreck, the insurer was informed that 

the policy had been assigned. Nevertheless, the insurer’s agent informed 

the assignee that he would take up payment of the policy with the in- 

surer, asked for and received the policy, and made other statements in- 

timating prospective payment, and did not inform assignee that insurer 
refused payment for about six weeks after the wreck. The insurer’s 
engineer remained in charge of the salvaging operations, and instructed 

the salvors to sell salvage and apply the proceeds on their bill. The 

evidence further showed that the assignee made no effort to save the 

boat himself, although it might have been saved if properly handled. 

(For other cases, see Insurance, Dec. Dig. § 394.) 

4. INSURANCE. 

Evidence did not justify finding that wreck was abandoned to insurer, 
that explicit notice thereof was given to insurer (Civ. Code, § 2716). 

The insured testified that he abandoned the wreck to insurer, and 
that the insurer took charge of it; but he also testified that he could not 

tell and did not investigate to ascertain whether the boat would be a 

total loss. Further, he took away the ship’s engine without permission, 

and emphasized that suit was only for insurance on the hull. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

5. INSURANCE. 

Condition precedent to abandonment is that insured investigate sufficiently 
to be reasonably satisfied that amount of loss is sufficient to justify abandonment. 

(For other cases, see Insurance, Dec. Dig. § 470.) 

6. INSURANCE. 
_ Insured under marine policy must prove damages suffered, abandonment with 
its constructive total loss not being established. 


(lor other cases, see Insurance, Dec. Dig. § 646[8].) 
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7. INSURANCE. 

In action on marine policy, evidence held not to authorize judgment for the 
full amount of loss, in absence of proof of abandonment by insured of ship 
insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. 

Where value of insured’s interest in property insured under marine policy 
exceeds amount thereof, insured is coinsurer as to such uninsured part, and 
underwriter is only liable for such proportion of loss as amount of insurance 
bears to value of insured’s interest. 

(For other cases, see Insurance, Dec. Dig. § 476.) 

Appeal from Superior Court, Orange County; G. H. Ames, Judge. 

Action by Norris H. Hilton against the Federal Insurance Company. From a 
judgment against defendant, it appeals. 

Reversed and cause remanded solely on issue of amount of loss sustained by 
plaintiff, with directions. 

O’Melveny, Tuller & Myers and H. R. Snyder, all of Los Angeles, for 
appellant. 


Forgy, Reinhaus & Forgy, of Santa Ana, for respondent. 
BARNARD, P. J. 


On or about June 1, 1927, the defendant insurance company issued to one 
Farwell, as owner of the sloop California, a policy of insurance covering that 
ship. On or before November 13, 1927, Farwell sold the ship to this plaintiff, 
a bill of sale being executed to the plaintiff’s wife, and the testimony showing 
that the purchase price was paid out of their community funds. At the same 
time, the policy of insurance was assigned by Farwell to the plaintiff. The policy 
in question contained the following clause: “It is also agreed that this insurance 
shall be void in case this policy or the interest insured thereby shall be sold, 
assigned, transferred or pledged without the previous consent in writing of the 
insurer.” 

It is conceded that the written consent of the defendant to the transfer in 
question was never obtained. On March 4, 1928, while in the possession of the 
plaintiff, the sloop was run aground in the middle of the entrance to Newport 
bay. The day after the ship went on the rocks, the defendant’s agent in Los 
Angeles instructed a firm of marine engineers to “proceed to the scene of the 
loss and to do the necessary.” At that time, the engineers informed the defendant’s 
agent that they had already heard from a firm of salvors, and that they were 
already on the job. The agent asked if these parties were satisfactory to the 
engineers, and, upon being told that they were, instructed them to have the 
salvors continue with the work. It is conceded that at that time neither the 
defendant nor its agents had knowledge of the fact that the ship had been sold 
or the policy assigned. On the following day, the plaintiff called upon the 
defendant’s agent in Los Angeles, and, after telling him of the loss, told him 
that he had purchased the boat. At that time the plaintiff left with the agent the 
policy of insurance with the assignment thereof, and the bill of sale which he 
had received from Farwell. The record shows the following conversation: 

“Q. Did any other conversation take place that day? A. Except he asked me 
for all the papers I had and I gave them to him, and that he would take it up 
with the Insurance Company and try to settle it as soon as possible, the way 
I understood it. 

“Q. To settle it as soon as possible? A. Yes, and I abandoned the boat to 
them at that time, that is they took charge of it. 

“QO. They took charge of the boat? A. Yes.” 

The plaintiff testified that in the same conversation, when he asked the 
defendant’s agent for the payment of the insurance money, the agent replied that 
“he would see, he would take it up.” He also testified as follows: 

“Q. Did you see Mr. Hutchinson (the agent) after that to demand your 
insurance again? A. Yes, several times. ; 

“Q. About how long was the next time? A.I was there several times. 
Once he was sure he was going to have it all right, and I remember one time 
he thought if I would come back in about a week he would have it all fixed 
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up. Mr. Snyder: We object to the answer unless the time is more definitely fixed. 

“By Mr. Reinhaus: , 

“QO. Well, about how long was this after the first conversation when he 
said he thought he would have it for you in about a week? A. It must have 
been a good month. 

“Q. A good month after that? A. Yes. ‘ 

“OQ. Did he ever refuse to pay the insurance? A. The last time I was there. 

“QO. About when was that, if you remember? A. I would say that was 
ix weeks. 

“Q. About six weeks after the wreck? A. I imagine so. 

“OQ. What did he say at that time? A. He said they had just turned me 
down.” 

One of the firm of marine engineers, who had been instructed by defend- 
ant’s agent to take charge of the boat the day after it went aground, testified 
that a few days later the defendant’s agent told him that he was not interested 
in the vessel, but that when he asked him whether they should “lay off,” he 
replied: “Not until I instruct you.” He further testified that he was not in- 
structed to lay off until March 28, at which time he advised the salvors that 
they had been called off. However, the salvors continued the work, the reason 
therefor being testified to as follows: “Q. And why did you continue to work 
after the 28th when he called you off? A. About March 28th or 29th we 
had the ‘California’ on a derrick barge as she had gotten so badly damaged 
she wouldn’t float, and under Mr. Young’s instruction we hired a derrick barge 
from another boat concern to lift the ‘California’ and we were towing her to 
our ways on the 28th or 29th and another boat came alongside making a wave 
and turned the barge over letting the California go down in the channel again, 
but we were well up in the channel near our ways and immediately that it 
happened I called Mr. Young and notified him and at that time he says, ‘Gee 
Rodgers, I got a telephone and they have called us off the job and we have 
nothing more to do,” and I says, ‘What are we going to do with it?’ and he 
says, ‘If I were you I would get her on the ways anyway and get her out of 
the channel.’ ” 

The evidence then shows that the boat was gotten to the shipyard; that it 
was a complete wreck; that, under instructions from the marine engineer, the 
salvors burned the frame; and that under instructions from the defendant's 
agent they sold such salvage as they could, it being testified that this agent told 
them to “sell the lead keel and what other salvage you have and credit it on 
the bill.” It also appears that among the salvage was the ship’s engine, and 
that the plaintiff removed the engine and sold it for his own benefit. About six 
weeks after the vessel went on the rocks, the defendant’s agent notified the 
plaintiff that the company would not pay the amount of the insurance. This 
action followed, resulting in a judgment for $2,000, being the amount named 
in the policy, and, from that judgment, the defendant has appealed. 

[1-3] The first question presented is whether the provision in the policy, 
that the same should not be assigned without the written consent of the insur- 
ance company, was waived by the appellant. This is a question of fact. Wheaton 
v. Insurance Company, 76 Cal. 415, 18 P. 758,°9 Am. St. Rep. 216; Benninge1 
v. Phoenix, 57 Cal. 644. The trial court found that this provision of the policy 
had been waived. Our first consideration then is as to whether this finding is 
supported by the evidence. The appellant relies in part upon a clause in the 
policy, reading as follows: “And it is especially declared and agreed that no 
acts of the insurer or insured in recovering, saving or preserving the property 
insured shall be considered as a waiver or acceptance of abandonment.” 

_ It will be noted that while it is thus provided that no acts of the insurer 
in saving or preserving the property shall be considered as an acceptance of an 
abandonment, a subject which will hereafter be considered, it is not thereby 
Provided that no acts of the insurer shall be considered as a waiver of the 
provision of the policy which is here under consideration. Even assuming that in 
such an emergency as the grounding of a ship an insurer would have the right 
to take emergency steps to save the property for the benefit of all concerned 
without waiving any provision of the policy, and bearing in mind that the first 
act of this insurer on the day after the boat went on the rocks was taken before 
it had knowledge that the policy had been assigned, the facts here present a 
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somewhat different situation. While there was evidence to the contrary, which we 
are asked to accept as conclusive, we think there is sufficient evidence to sustain 
the court’s finding. It is undisputed that the appellant had notice of the violation 
of this provision on the second day after the ship went aground. There was 
evidence that at that time the plaintiff demanded payment under the policy, and 
that the defendant’s agent told him he “would see, he would take it up”; that 
he stated he would take it up with the company and try to settle it as soon as 
possible; that he asked for and received the insurance policy and the bill of sale 
of the boat; that on one occasion he told the respondent that he was sure he 
was going to have it all right, and on another occasion, which was fixed as 
about a month after the injury to the boat, he told the respondent to come 
back in about a week when he thought he would have it fixed up; and that 
about six weeks after the accident he informed the respondent that the company 
refused payment. The evidence is uncontradicted that, for about three weeks after 
the injury to the boat, the appellant’s agents were in charge of it and trying 
to get it to shore, and that during this period the boat was moved part way 
to shore, where it was sunk. The evidence is also undisputed that during the 
succeeding three weeks’ period the salvors, under the suggestion of the agent 
of the appellant, continued to work upon the boat, finally getting it to shore 
where the framework was burned and certain salvage taken out, and there is 
evidence that some time during these last three weeks the appellant’s agent in 
a Angeles instructed the salvors to sell the salvage and apply it upon their 
ill. 

It is urged by appellant that the respondent did not change his position to 
his damage, since he testified that there was nothing he could have done him- 
self to save the property. It is true in reply to a question on cross-examination 
as to whether there was anything that he could have done that he did not 
do, if the agent had told him at their first interview that the company would 
not pay the insurance, the respondent replied: “Not that I know of.” It is 
apparent from the record that the respondent was talking about what he could 
do to collect his insurance, and not whether he could have done anything to 
save the boat. There was evidence that the respondent went to the scene of the 
accident two or three times during the six weeks’ period and watched the efforts 
of the salvors. It is also apparent that he made no effort himself to save the 
boat. There is a reasonable inference from the evidence that he made no such 
effort because he believed the insurance company had taken charge of the boat, 
and because he thought his interest was protected under the policy. There was 
independent evidence to the effect that the boat could have been saved if properly 
handled. It appears from the evidence that it took six weeks to get the boat to 
shore, and that its condition constantly grew worse. The question before us is 
not one of the preponderance of the evidence but it is whether there is any 
evidence at all to sustain the finding of the trial court. In our opinion, the con- 
tinued activity of the appellant, after knowledge of the transfer and assignment, 
for a period of six weeks before liability was denied, with the other acts shown, 
especially in view of the testimony that the agent at least twice held out the 
hope of a prompt settlement, was sufficient to cause the respondent reasonably 
to believe that the provision of the policy had been waived, and the evidence 
is sufficient to indicate that the respondent changed his position in reliance upon 
the acts of the appellant, and is sufficient to support the finding complained of. 

[4, 5] The trial court found that on March 6, 1928, the respondent abandoned 
the boat in question to the defendant. It is urged by the appellant that this 
finding is not supported by the evidence. We think this contention must be 
sustained. Section 2716 of the Civil Code defines an abandonment as follows: 
“Abandonment is the act by which, after a constructive total loss, a person in- 
sured by contract of marine insurance declares to the insurer that he relinquishes 
to him his interest in the thing insured.” 

Under the other provisions of this Code, not only must a notice of such an 
abandonment be explicit, but the abandonment must neither be partial nor 
conditional, and the thing insured may not be abandoned unless more than half 
of the value thereof is actually lost. As one of the conditions precedent to an 
abandonment, the duty rests upon the insured to make enough investigation to 
reasonably satisfy himself that the amount of the loss is sufficient to justify an 
abandonment. Klein v. Globe & Rutgers Fire Insurance Co. (C. C. A.) 2 F.(2d) 
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137; Chicago S. S. Lines v. U. S. Lloyds (D. C.) 2 F.(2d) 767. In the case 
before us, the respondent’s own evidence shows that an abandonment, in the 
sense contemplated by the statute, did not take place. The only evidence given 
by the respondent to indicate an abandonment and notice thereof, was the follow- 
ing: “Yes, and I abandoned the boat to them at that time, that is they took 
charge of it.” Not only does this fail to show, with the definiteness required, 
notice of an abandonment with the reason therefor, but on cross-examination the 
respondent testified that on the day he claimed to have made the abandonment 
he could not tell whether the boat would be a total loss or not, that he made 
no investigation along that line and none as to the cost of repair or the amount 
of salvage. He himself summed up what he did, as follows: “I didn’t do anything. 
I just gave it to Mr. Hutchinson.” As further indication of the fact that the 
ship in question was not totally abandoned to the insurer, it fully appears that 
the respondent took away the ship’s engine without permission, sold the same, 
and appropriated the proceeds thereof to his own use. In addition, it may be 
observed that during the trial counsel for respondent particularly emphasized 
that “We are only suing for insurance upon the hull.” Under these circumstances, 
we think that a technical abandonment is not shown, and that this finding of the 
court is not sustained by the evidence. 

[6-8] Appellant contends that the trial court erred in the amount of the 
judgment given. The judgment was for $2,000, the full amount named in the 
policy. Since the proof did not establish an abandonment with its constructive 
total loss, it was incumbent upon the respondent to prove the amount of damage 
suffered. By the terms of the policy, insurance in the amount of $2,000 was 
placed upon “the Body, Tackle, Apparel, Ordnance, Munition, Artillery, Boat and 
other Furniture of and in the good Sloop Yacht called the ‘California”” The 
policy also contained this provision: 

“The said yacht, for so much as concerns the assumed, by agreement between 
the assured and assurers in this Policy, is and shall be valued at as follows: 
Hull, Tackle, Apparel and Furniture, $— : Machinery and Boilers, $3,500, 
Thirty-five Hundred Dollars.” 

The rule applying to such a valued policy or marine insurance is thus stated 
in Peninsular & O. S. S. Co. v. Atlantic Mut. Ins. Co. (D. C.) 185 F. 172, 175: 
“Tt is a general rule peculiar to contracts of marine insurance that, where the 
value of the insured’s interest in the property insured exceeds the amount of the 
insurance, the insured is deemed a co-insurer as to such uninsured part, and the 
underwriter is only liable for such proportion of the loss as the amount of the 
insurance bears to the value of the insured’s interest.’ 26 Cyc. 672(f), and 
many cases stated in the notes. See, also, 19 Am. & Eng. Ency. (2d Ed.) 1061, 
5a; Richards, Insurance (3d Ed.) § 50; Western Assur. Co. v. Transportation 
Co., 68 F. 923, 16 C. C. A. 65.” 

In the policy before us, the entire ship, including the hull, tackle, machinery, 
and boiler, was valued at $3,500. Not only did the respondent take away the 
engine, but his counsel.stated during the trial that he was only seeking to recover 
the value of the hull. The record contains no evidence as to what was the 
value of the engine taken out, nor what was the value of the hull alone. While 
the appellant is liable for a pro rata proportion of the loss, there is no evidence 
upon which the amount of such liability may be based, with the engine removed 
and its value not shown, and the allowance of the full amount of $2,000 
has no evidence to support it, in the absence of proof of an abandonment. For 
this reason, the case should be sent back for a new trial upon the one issue 
of the amount of the loss sustained. Morris v. Standard Oil Co., 188 Cal. 468, 
205 P. 1073. 

The judgment is reversed and the cause remanded for a new trial solely 
upon the issue of the amount of loss sustained by the respondent, with directions 
to the trial court to render judgment in favor of the respondent for the amount 
of loss sustained and covered by the policy, upon the determination of that issue. 

We concur: Marks, J.; Jennings, J. 
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BROTHERHOOD INS. CO. v. HARRIS. 6 Div. 828. 
Court of Appeals of Alabama. April 14, 1931. 
Rehearing Granted June 16, 1931. 
Rehearing Denied June 30, 1931. 
138 Southern Reporter 292. 
1. INSURANCE. 

Insurance contract is contained within four corners of policy into which is 
merged negotiations leading up to its issuance (Code 1923, § 8371). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. 

Evidence held insufficient to establish that insurer breached contract to furn- 
ish insured’s wife with hospital services. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Rice, J., dissenting. 

Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action for breach of a policy or contract of insurance by Sam Harris against 
the Brotherhood Insurance Company. From a judgment for plaintiff, defendant 
appeals. 

Reversed and remanded on rehearing. 

Certiorari denied by Supreme Court in Brotherhood Ins. Co. v. Harris, 137 
So. 295. 

Wilkinson & Burton, of Birmingham, for appellant. 

Harsh & Harsh and J. T. Roach, all of Birmingham, for appellee. 

Rick, J. 

This was a suit by appellee against appellant for damages on account of the 
breach of an insurance contract described as “hospital insurance,” whereby ap- 
pellant agreed, etc., to furnish to appellee hospital services, including nursing, 
board, use of operating room, ether, medical treatment, surgical treatment, X-Ray 
treatment, while confined to a hospital selected by the “above named company” 
(appellant). It was also provided in said contract that the services mentioned 
were to be furnished to any member of the immediate family of the appellee. 

The basis of the claim made in the suit is the failure or refusal of appellant 
to furnish, etc., the services mentioned to the wife of appellee, etc. 

There are no questions raised as to the pleadings. 


There seems no question that the policy contract, referred to, was issued by 
appellant, that it was in force, etc., at the time of its alleged breach, and that 
appellee’s wife, under its terms, was entitled, in the failure of the defenses offered 
by appellant, to receive the services referred to, etc. 


Appellant’s argument to the effect that it was due the affirmative charge as 
for a failure of the evidence to afford an inference that appellee, or his wife, 
ever applied to appellant for the services, etc., to allow it “to select a hospital,” 
etc., is met by the fact that appellee’s testimony was to the effect that, when 
his application for the policy was taken, and the first premium paid, the agent 
representing appellant in the transaction designated the hospital he was to go to, 
and that, in accordance with this instruction, he did go to that hospital. See Hart- 
ford Fire Ins. Co. v. Guthrie (Ala. App.) 131 So. 246, certiorari denied by Supreme 
Court Id., 131 So. 248. 


The evidence affording a fair inference, which the jury evidently drew, that 
appellant, on a specified date, definitely breached its contract, it could not rein- 
state the contract by a later offer to perform. Mutual Loan Soc., Inc., v. Stowe, 
15 Ala. App. 293, 73 So. 202. 

The measure of damages for the breach of the contract here in question 
was the reasonable value of the services to be rendered. Trustees of Howard 


College v. Turner, 71 Ala. 429, 46 Am. Rep. 326; Rose’s Ex’rs v. Bozeman, 41 Ala. 
678. 


Where counsel for appellant argues in bulk, as if presenting but one, sev- 
eral assignments of error, and one (any one) of such assignments is clearly 
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without merit, it is not incumbent upon us to consider the others of same. City 
of Montgomery v. Moon, 208 Ala. 472, 94 So. 337. 

There was no motion for a new trial, and the question of the excessiveness 
vel non of the damages awarded, is not presented to us. Where this is the case, 
errors, if errors there were, in rulings touching the measure only, of damages, 
etc., are not prejudicial. Birmingham Belt Railroad Co. v. Hendrix, 215 Ala. 
285, 110 So. 312. 

Able counsel are on both sides of this case, but the appellant’s brief is pre- 
pared without regard to Supreme Court Rules 10 and 12. 

Appellee’s brief, while pointing out the deficiency in that for appellant, with 
reference to the two rules mentioned, and containing much valuable information 
for the court, is yet of such undue length as to make it difficult to avail our- 
selves of the aid it doubtless contains. 

We are by no means sure that what we have written deals in an adequate 
way with the points appellant would present. But we have carefully studied, 
in the light of the law as we understand it, the rulings of the lower court under- 
lying the assignments of error deemed by us to be even slightly insisted upon, 
and we have satisfied our minds, and hold, that there is prejudicial error in none 
of said rulings. 

The case was fairly tried, and it is not even claimed that the damages award- 
ed were excessive. 

The judgment ought to be, and is, affirmed. 

Affirmed. 

On Rehearing. 

Samford, J. 

Plaintiff brings this action for the breach of a contract of insurance issued 
by defendant in writing, which is in the following language: 

“The Brotherhood Insurance Company, Inc., 
“Birmingham, Alabama 
“Hospital Insurance 
“Registration Fee $1.00 

“In consideration of the party of the second part paying to the party of 
the first part the sum of Seventy-Five Cents (.75c) each calendar month in 
advance, The Brotherhood Insurance Company, Inc., agrees to furnish Hospital 
Services hereinafter mentioned. 

“Hospital Services, Nursing, Board, Use of Operating Room, Ether, Medical 
Treatment, Surgical Treatment, X-Ray Treatment, while confined to a Hospital 
selected by the above named company. 

“Tt is understood by both parties that these services are to be rendered in 
the ward, in a Hospital selected by the Brotherhood Insurance Company, Inc., in 
Birmingham, Alabama, but if for any reason the party of the second part desires 
@ private room, the ward price will be credited to the private room and party of 
the second part can pay the diffierence of $2.86 per day. 

“This service will be given to any member of the immediate family. 

“Charges will be made on the following: 

“Gas, $10.00; Drugs, per week, $3.00; Dressings, $3.00 per week; Blood Ex- 
amination, $2.00; X-Ray Film, $2.00 each; Urinalisis, $2.00. 

“This contract does not cover Venereal Diseases or Cystopic Examinations. 
“Grace period of payments of dues thirty days, insurance remains in full 
orce. 

_ “In witness whereof, The Brotherhood Insurance Company, Inc., has caused 
this policy to be issued, signed and delivered by its duly authorized officers at 
Birmingham, this 10 day of Sept. 1927. 

“The Brotherhood Insurance Company, Inc. 

“W. C. Cranford, President. 
“H. M. Flinn, Secretary. 
“S. W. Jones, Policy Writer.” 
The application for the above policy was made to one J. F. Cooper, a solicit- 


ing agent of defendant company, who at that time, September 2d, issued a re- 
ceipt to plaintiff for the first monthly premium. This agent at this time instruct- 
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ed plaintiff to go to the Woodlawn Infirmary. The policy was issued at the 
home office of the company and sent to plaintiff through the mail, accompanying 
which was a circular advertising the insurance company and having printed upon 
it and as a part thereof a picture of the Woodlawn Infirmary. The premiums 
were promptly and regularly paid, and the policy was in good standing on De- 
cember 9th, when defendant’s wife became sick and entitled under the policy to 
hospitalization as contracted in the policy. On December 9th, without any notice 
to defendant, plaintiff carried his wife to the Woodlawn Infirmary for treatment, 
where she was refused admittance. On Tuesday following the refusal of the 
hospital to admit plaintiff’s wife, plaintiff went to the office of defendant com- 
pany and asked to see Mr. Cranford, the president of the company, and was 
told he was out of town. Plaintiff made his business known to a “little man in 
the office” and left, returning no more. On December 21st afterwards, Cranford, 
the president, called on plaintiff and gave him a card on which was written an 
order to the Woodlawn Infirmary to admit plaintiff’s wife, “As per contract held 
by Sam Harris with us.” This order was signed “W. C. Cranford.” Plaintiff 
never presented the order and made no further effort to obtain the benefits 
under the policy. Defendant is a corporation with W. C. Cranford as president, 
and the Woodlawn Infirmary is a corporation with Dr. J. H. Stephens as presi- 
dent. The plaintiff's wife is a negro, and no contractual or other relations are 
shown between defendant and the Woodlawn Infirmary whereby plaintiff's wife 
was to be received by the infirmary under contracts of insurance issued by de- 
fendant. 

[1, 2] Under section 8371 of the Code of 1923, “no * * * insurance company, 
nor any agent thereof, shall make any contract of insurance, or agreement as 
to policy contract, other than is plainly expressed in the policy issued thereon.” 
The contract therefore is contained within the four corners of the instrument 
sued on, into which is merged negotiations and representations leading up to its 
issuance by the company and delivery to the plaintiff. 32 Corpus Juris p. 1184, 
note 64, and authorities cited. It follows from the above that the testimony of 
plaintiff as to Cooper, the solicitor, instructing him at the time of taking the 
application to go to the Woodlawn Infirmary in case of sickness, was illegal and 
irrelevant. The policy reserved to defendant the naming of the infirmary. 

[3] Even if there should be evidence tending to prove a contractual relation 
between defendant and the Woodlawn Infirmary whereby the infirmary should 
furnish, generally, hospital services to policyholders of defendant at certain stipu- 
lated rates, the infirmary would have been an independent contractor, and, as 
to this plaintiff, such contract would be res inter alios acta, unless in such con- 
tract some agency of defendant on the part of the infirmary is shown, which is 
not the case here. Under the terms of the contract, the services to which plain- 
tiff was entitled “are to be rendered in the ward, in a Hospital selected by the 
Brotherhood Insurance Company, Inc. in Birmingham, Ala.” There is no evi- 
dence in this record that plaintiff ever applied to a responsible agent of de- 
fendant for hospital services under the policy. It is in evidence that, when Cran- 
ford, the president of defendant company, became aware of plaintiff’s claim, he 
sought out plaintiff and offered to provide the hospitalization to which he was 
entitled under the policy, and that plaintiff failed to avail himself of the hospital 
selected by defendant. The evidence utterly fails to make out plaintiff's case as 
laid in the complaint, and the defendant was entitled to the affirmative charge. 

It becomes unnecessary to pass upon the other questions presented. 

The application is granted, the affirmance is set aside, and the judgment of 
the circuit court is reversed, and the cause is remanded. 

Reversed and remanded. 

Rice, J., dissents. 
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COURDWAY v. PEOPLE’S as 5 LIFE INS. CO. OF CALIFORNIA. 
iv. 6816. 
District Court of Appeal, Second District, Division 1, California. Nov. 24, 1931. 
5 Pacific Reporter (2d) 453. 
1. INSURANCE. 


Evidence held insufficient to establish beneficiary was guilty of fraud in re- 
ceiving policy after insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2, INSURANCE. |. 
Where agent taking post-dated check, sent insurer entire sum it was entitled 
to before issuance of policy, insurer could not, after insured’s death, raise ques- 
tion of non-payment of premium (Civ. Code, § 2598). 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 
3. INSURANCE. _ ; 
Delivery of policy held accomplished by insurer’s act of sending policy to 
agent for delivery to insured. 
(For other cases, see Insurance,. Dec. Dig. § 136[2].) 
4. INSURANCE. f 
That possession of policy, delivered by insurer to agent for delivery to in- 
sured, was transferred to beneficiary by unauthorized person, held immaterial, as 
regards insurer’s liability. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Superior Court, Los Angeles County; Myron Westover, Judge. 

Action by Hazel Courdway against the People’s Mutual Life Insurance Com- 
pany of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Joe Crider, Jr., and Clarence B. Runkle, both of Los Angeles, and Alfred B. 
Weiler, of San Francisco, for appellant. 

Leonard G. Shelton, of Glendora, for respondent. 

York, J. 

On July 26, 1927, Dr. J. W. Courdway, of Pomona, Cal., made application 
to C. C. Likes, an agent of the defendant insurance company, for a policy of acci- 
dent and health insurance, naming the plaintiff, Hazel Courdway, his wife, as 
beneficiary, and gave to the said agent his check dated August 1, 1927, for the sum 
of $36.50 in full payment of the inital quarterly premium on said policy. The 
agent thereupon delivered the application to the insurance company at its office in 
Los Angeles, paying to said company $9.13, which was the net amount of the ini- 
tial payment due to appellant after the deduction of the agent’s commission, and 
at the same time requested that the policy be mailed to him, the said agent, when 
executed. The policy was duly executed and countersigned by the appellant on 
July 28, 1927; the office record of the appellant showing that it was on that day 
mailed to the agent Likes. The insured was injured in an automobile accident on 
July 31, 1927, and as result died from injuries therein sustained, on the morning 
of August 1, 1927. On that morning, shortly after the death of insured, a young 
man, one L. E. Coffman, called upon the plaintiff and delivered to her the insur- 
ance policy here involved, after demanding of her the payment of $61.03, which 
sum of money she paid to him. The said L. E. Coffman is apparently unknown to 
any of the interested parties, and how he came into possession of the policy of in- 
surance remains a mystery, so far as the evidence discloses. 


Plaintiff made proof of loss and application for indemnity under the policy, 
but the appellant company refused to honor her claim, and she brought this action 
to eniorce the same. 

It was stipulated in the lower court, during course of trial, that the only issue 
was the question of delivery of the insurance policy. Appellant now claims that 
the plaintiff, by paying Coffman, in order to secure possession of the policy, is 
guilty of fraud as against the insurance company, that the policy was never ef- 
= because the initial premium was not paid, and that the policy was never 
elivered., 

[1] Appellant’s first point, that of fraud on the part of plaintiff, is without 
merit. The evidence shows that the plaintiff told Mr. Coffman, when he appeared 
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with the insurance policy, that her husband was dead, but that he replied it made 
no difference, and that he would deliver the policy to her if she would pay him 
$61.03, the premium due thereon. The evidence further shows that she knew 
none of the details of her husband’s transaction with the insurance company or the 
agent Likes. ; 

[2] As to payment of the premium, the deceased gave the agent a postdated 
check, but the agent, before the date when the check could be honored, paid to 
the appellant company the sum of $9.13, which was the net amount of the initial 
premium due upon the policy, after deduction of the agent’s commission, so that, 
as between the appellant and the insured, the question of payment did not arise. 
The application for insurance, of which a photostatic copy was attached to the 
policy, contained the following statement: “25. The initial or down payment on 
this policy has been paid in amount of $36.50 on the 26 day of July, 1927.” The 
insurance policy, which was issued by appellant company on the 28th day of July, 
1927, contained the following: “This Policy is issued in consideration of the Ap- 
plication, copy of which is attached hereto and made a part hereof, payment of a 
policy fee of Ten and no/100 Dollars and payment of a premium of Twenty-six 
& 50/100 Dollars for a term of Three months beginning on the 28th day of July, 
1927, and expiring on the 28th day of October, 1927, at 12 o’clock noon.” “An 
acknowledgment in a policy of the receipt of premium is conclusive evidence of its 
payment, so far as to make the policy binding, notwithstanding any stipulation 
therein that it shall not be binding until the premium is actually paid.” Section 
2598, Civ. Code. It would seem, therefore, that appellant, having received from 
the agent the entire sum it was entitled to before issuance of the policy, is not 
now in position to raise the question of nonpayment. 

[3, 4] The delivery of the policy was accomplished by the act of sending it to 
the agent for delivery to the assured. Harrigan v. Home Life Ins. Co., 128 Cal. 
531, 543 to 546, 58 P. 180, 61 P. 99. The delivery by the unauthorized person, Coff- 
man, to Mrs. Courdway, really has no relation to this controversy. Upon the au- 
thority of Marderosian v. National Casualty Co., 96 Cal. App. 295, 303, 273 P. 
1093, 1096, we hold that the policy of insurance was delivered and became effective 
upon the date of the application. The cited case holds: “Where a valid parol con- 
tract of insurance has been entered into, the policy to be issued thereon is simply 
the memorial of the prior parol contract, and, even though the policy be not de- 
livered until after the loss occurs, the insurance is deemed effective from the time 
agreed upon in the parol agreement, irrespective of any delivery of the policy. 
Crawford v. Trans-Atlantic Fire Ins. Co., 125 Cal. 609, 58 P. 177. ‘If an agent, 
authorized to accept risks, accepts a risk by parol, promising to deliver the policy, 
the insurance begins with the acceptance, and the contract in parol continues until 
the policy is delivered, when it is superseded by the policy.’ Ferrar v. Western As- 
sur. Co., 30 Cal. App. 491, 159 P. 609, 611.” 

The judgment is therefore affirmed. 

We concur: Conrey, P. J; Houser, J. 


BOWERS v. CONTINENTAL LIFE INS. CO. S. F. 14367. 


Supreme Court of California. Oct. 26, 1931. 
5 Pacific Reporter (2d) 608. 


INSURANCE. 


Death of one driving tractor which tipped over held not covered by policy 
insuring against death by wrecking of “motor-driven car.” 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

In Bank. 


Appeal from Superior Court, City and County of San Francisco; Michael 
J. Roche, Judge. 

Action by Mary Bowers, as administratrix of the estate of James T. Bowers, 
deceased, against the Continental Life Insurance Company. Judgment tor de- 
fendant, and plaintiff appeals. 

Affirmed. ss 

For judgment of affirmance by District Court of Appeal, see 300 P. 97. 

McEnerney & Morris, of San Francisco, for appellant. 





Acc.] Jones v. General Accident, Fire & Life Assurance Corp. Ltd. 567 


Peter tum Suden and Richard tum Suden, both of San Francisco, for re- 
spondent. 

Preston, J. 

This record discloses that the ordinary Fordson tractor is an agricultural 
implement and not a “motor-driven car” within the meaning of the insurance 
policy involved in this action. This was the holding of the District Court of 
Appeal (300 P. 97), and upon further consideration of the cause we have 
been led to agree with its conclusion. Perry v. North American, etc., Co., 104 
N. J. Law, 117, 138 A. 894. The front wheels of this implement have a sharp 
disc or blade wholly unsuited for highway travel; the rear wheels are equipped 
with spikes to gain traction in the ground and they, too, are unfit for highway 
use. 

Plaintiff’s intestate was insured in defendant corporation against injury or 
death effected through “violent and accidental means” arising out of certain 
relationships, among which were: “(A) by the wrecking or disablement of any 
private automobile, motor-driven car or horse-drawn vehicle, in which the in- 
sured is riding or driving, or by being accidentally thrown from such wrecked 
or disabled automobile, car or vehicle. (Motorcycles excepted.)” The deceased, 
while operating a Fordson tractor of said type, met his death when the tractor 
upturned as he attempted to drive it across a ditch, situated in an orchard; the 
implement at the time was being used to draw a sled loaded with brush. 

Defendant had judgment in the court below, which found that the vehicle 
was a farming implement not included within the coverage provisions of said 
policy. Plaintiff appealed. 

It seems clear that the policy does not cover a vehicle of the type above , 
described. In the case of Perry v. North American, etc., Co., supra, the same 
language, “motor-driven car,” was held not to include a motorcycle. The case 
before us presents a much weaker situation than that, and the reasoning there 
employed we think is applicable here. 

The judgment is affirmed. 


We concur: Waste, C. J.; Shenk, J.; Richards, J.; Langdon, J.; Curtis, J.; 
Seawell, J. 


JONES v. GENERAL ACCIDENT, FIRE & LIFE ASSURANCE CORPORA- 
TION, LIMITED, OF PERTH, SCOTLAND. 


Supreme Court of Florida, Division B. Dec. 2, 1931. 
137 Southern Reporter 889. 
2. INSURANCE. 
Whether death of pedestrian resulted from being struck by automobile, 
within accident policy, or from tuberculosis, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

A case should not be taken from the jury, unless the conclusion follows 

from the evidence as matter of law that no recovery can be lawfully had upon 
any view taken of facts that the evidence tends to establish. 
. Where, in an action on an accident insurance policy which insures against 
the effects resulting directly and exclusively of all causes, from bodily injury 
sustained * * * solely through external, violent and accidental means,” it is 
alleged that the decedent “was struck by a moving automobile and in consequence 
thereof directly and exclusive of all other causes, sustained bodily injury from 
which such injury solely the death * * * resulted,” though there be positive 
evidence that the insured died of “tuberculosis of left kidney and of bladder,” 
yet, where there is evidence from which a jury might infer that the death 
actually resulted “directly and exclusive of all other causes, from bodily injury 
sustained solely through external, violent and accidental means,” within the 
meaning of the policy, a verdict should not be directed for the insurer, but the 
case should be submitted to the jury with proper instructions. 

Where a civil court of record directs a verdict when the case should be 
submitted to the jury, and a judgment on the directed verdict is affirmed by the 
circuit court, the Supreme Court may review the record on certiorari. 

Brown, J., dissenting. 

Certiorari to Circuit Court, Duval County; Daniel A. Simmons, Judge. 
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Action by Lula M. Jones against General Accident, Fire & Life Assurance 
Corporation, Limited, of Perth, Scotland. Judgment of nonsuit was affirmed by 
the circuit court, and plaintiff brings certiorari. 

Judgment of civil court of record, affirmed by circuit court, quashed. 

George C. Bedell and Chester Bedell, both of Jacksonville, for petitioner, 

Lee Guest and Wm. A. Stanley, both of Jacksonville, for respondent. 

Wui'ttEp, P. J. 

Lula M. Jones, as beneficiary, brought an action in the civil court of record 
on an insurance policy to recover for the accidental death of her husband, 
Philip Jones, it being alleged that the decedent “was struck by a moving auto- 
mobile and in consequence thereof directly and exclusive of all other causes 
sustained bodily injury from which such injury solely the death of the said 
Philip Jones resulted.” 

The policy insured against “the effects resulting directly and exclusively of 
all other causes, from bodily injury sustained solely through external, violent 
and accidental means.” When apparently in good health, the insured was struck 
by an automobile, May 12, 1927, and continued in ill health till his death, August 
10, 1927. The main defense was that the death was caused at least in part by 
disease. 

The court rendered the following: 

“The parties in this cause having concluded the submission of evidence in 
support of the issue joined, the defendant moved the Court to instruct the jury 
to find a verdict for defendant; and the Court having heard argument of 
counsel for the respective parties did grant said motion and announce its pur- 
pose to instruct the jury to find a verdict for the defendant. To which ruling 
the plaintiff did then and there except. 

“And the plaintiff, thereupon and before the jury retired, did move for a non- 
suit with bill of exceptions. 

“Whereupon it is considered by the Court that said motion be granted, and 
that plaintiff have sixty days from this date within which to present her bill of 
exceptions. 

“It is thereupon further considered by the Court that the plaintiff take 
nothing by her suit, and that the defendant go thereof without day, and have 
and recover its costs.” 

On appeal to the circuit court, the judgment of the civil court of record was 
affirmed. 

_ This court granted a writ of certiorari to the affirming judgment of the cir- 
cuit court. 

For a proper form of judgment where nonsuit is allowed, see Spiker v. 
Hester (Fla.) 133 So. 872; Id. (Fla.) 135 So. 502. The evidence taken in the 
trial court was duly authenticated to the circuit court by bill of exceptions, and 
the certified transcript brought here on certiorari likewise contains the evidence 
incorporated in the bill of exceptions. 

At the trial, the court “announced its purpose to instruct the jury to find a 
verdict for the defendant”; and, as judgment was rendered for the defendant, 
it must be determined whether the cause should have been submitted to the 
jury on appropriate instructions from the court. 

1 “A case should not be taken from the jury, unless the conclusion fol- 
lows from the evidence, as matter of law, that no recovery can be lawfully had 
upon any view taken of facts that the evidence tends to establish.” Jacksonville 
Terminal Co., a corporation, v. Smith, 67 Fla. 10, 64 So. 354. 

See, also, Haile v. Mason Hotel & Inv. Co., 71 Fla. 469, 71 So. 540; Phcenix 
Mut. L. Ins. Co. v. Doster, 106 U. S. 30, 1 S. Ct. 18, 27 L. Ed. 65; Connecticut 
Mut. Life Ins. Co. v. Lathrop, 111 U. S. 612, 4 S. Ct. 533, 28 L. Ed. 536; 
National Union v. Thomas, 10 App. D. C. 277. 

[2] While there is positive evidence that the insured died of “tuberculosis 
of left kidney and of bladder,” yet there is evidence from which a jury might 
infer that the death actually resulted “directly and exclusively of all other 
causes, from bodily injury sustained solely through external, violent and acci- 
dental means,” within the meaning of the insurance policy, and as alleged in 
the declaration. 

[3] The trial court did not proceed according to the essential requirements of 
the law in declining to submit the case to the jury with proper instructions, 
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and the appellate court should not have affirmed the judgment for the defendant. 
The judgment of the civil court of record, affirmed by the circuit court, is 
quashed. 
It is so ordered. 
Terrell and Davis, JJ., concur. 
Buford, C. J., and Ellis, J., concur in the opinion and judgment. 
Brown, J., dissents. 


SOUTHERN SURETY CO. OF NEW YORK v. FORTSON. 
FORTSON v. SOUTHERN SURETY CO OF NEW YORK. 
Nos. 21204, 21223. 
Court of Appeals of Georgia, Division No. 1. Nov. 11, 1931. 
Rehearing Denied Dec. 15, 1931. 
161 Southeastern Reporter 679. 
1. INSURANCE. 

Misrepresentation of material fact made by insurer’s agent in application 
attached to policy will be imputed to insured (Civ. Code 1910, §§ 2471, 2479, 2480, 
2483). 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

2. INSURANCE. 

False representations in application for accident policy that applicant carried 
no other accident insurance and that his income exceeded indemnity under all 
policies carried prevented recovery (Civ. Code 1910, §§ 2471, 2479, 2480, 2483). 

(For other cases, see Insurance, Dec. Dig. §§ 299, 301.) 


Syllabus by the Court. 

1. The court did not err in overruling all the grounds of the demurrer to 
the amended petition. 

2. The court properly overruled subparagraphs 1, 2, 4, 5, and 6 or paragraph 
1 of the demurrer to the amended answer, and properly overruled grounds 2, 3, 
5,8 and the first paragraph of ground 9 of the demurrer. 

3. However, the court erred in sustaining subparagraph 3 of paragraph 1 
of the demurrer and also erred in sustaining paragraphs 4, 6, and 7, and the last 
three paragraphs of ground 9 of the demurrer. And those errors rendered the 
further proceedings in the case nugatory. 

Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Action by B. W. Fortson, Jr., against the Southern Surety Company of New 
York. Judgment was entered overruling in part and sustaining in part a demur- 
rer to the amended answer and directing amendment, and defendant brings error, 
and plaintiff files cross-bill of exceptions. 

a Judgment reversed on the main bill of exceptions, and affirmed on the cross- 
ill. 

Earle Norman, of Washington, Ga., for plaintiff in error. 

B. W. Fortson, of Washington, Ga., for defendant in error. 

Broyes, C. J. 

This is a suit upon a policy of accident insurance. 

__ 1. Copies of the policy and of the application therefor, signed by the plain- 
tiff, were attached to the petition, and the petition as amended set out a cause 
of action and was not subject to any of the special grounds of the demurrer, and 
the court properly so ruled. 

2. The answer to the questions as to the correctness of the court’s ruling 
upon the demurrer to the amended answer depends upon a consideration, and 
the proper construction, of the answer and the demurrer. Of course it is ele- 
mentary law that, when pleadings are attacked by demurrer, the truth of the 
allegations of fact set forth in the pleadings, and the truth of all other allega- 
tions supported by the facts stated in the pleadings, are admitted. 

Upon the question now under consideration, the following paragraphs of 
the amendmed answer are pertinent and material: 

_ ‘16. For further plea and answer defendant says: That the policy of accident 
insurance was issued based upon a certain written application executed and de- 
livered to defendant by plaintiff, and that a copy of said application for said in- 
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surance was attached to the policy of insurance delivered by defendant to plain- 
tiff, all in compliance with section 2417 [2471] of the Civil Code of Georgia of 
1910, and that under the law plaintiff cannot claim under the contract of insur- 
ance without being held to knowledge of the statements in the application for 
said insurance, which forms a part of the contract of insurance as delivered and 
accepted by plaintiff and now sued upon. 

“17, A copy of said application is hereto attached, marked Exhibit A, and 
made a part of this plea and answer. 

“18. Question 9 of said application reads as follows: ‘Does your income per 
month exceed the gross amount of single monthly indemnity under all policies 
carried and now applied for by you? Plaintiff answered said question ‘Yes.’ At 
the time this question was answered plaintiff was carrying an accident insurance 
policy with Maryland Casualty Company, which said policy of insurance provided 
for a weekly indemnity of $30.00. This would make a total of $120.00 per month 
under the policy carried with Maryland Casualty Company and $100.00 a month 
with the defendant company, which would make the gross amount of single 
monthly indemnity under all policies carried by plaintiff and now applied for by 
plaintiff $220.00, whereas at the time plaintiff was receiving a monthly income 
of only $150.00; which said representations were untrue, and they changed the 
nature and character of the risk assumed by the defendant; and by reason of 
said representations, which defendant alleged were false, said policy of insur- 
ance is null and void and plaintiff cannot recover thereon. 


“19. The application for said insurance company provides, just before the 
first question is asked, as follows: ‘I hereby apply to the Southern Surety Com- 
pany for a policy of insurance to be issued in pursuance of the following repre- 
sentation.’ Question 17 of said application reads as follows: ‘Do you understand 
and agree that as éach and all of the above representations are made to induce 
the issuance of an insurance policy, should one or more of such representations, 
whether actually written hereon by you or not, prove to be false, all right to 
recovery of indemnity by yourself, your beneficiary, heirs or assigns, under any 
policy issued upon this application, shall be voided and forfeited to the company 
if such false answer were made with actual intent to deceive, or materially affect 
the acceptance of the risk, or the hazard, assumed by the company; that the 
signing of this application does not effect an insurance contract, and that the 
insurance hereby applied for shall not be effective prior to the date and hour 
set forth in a policy actually issued by the company, such policy thereupon be- 
coming effective if delivered to you while you are in good health and free from 
the effects of any injury, disease, or bodily infirmity; that no agent or solicitor 
of the company has authority to alter, amend or waive any policy provision o1 
requirement.’ ” 


“20. This was a material statement made in said application; said statement 
was untrue and the fact thereof was known to plaintiff at the time made; such 
statement was made with a view of procuring the insurance; the defendant had 
no knowledge of the falsity of the statement and defendant acted thereon to 
its injury, because if defendant had known that plaintiff’s monthly income did 
not exceed the gross amount of single monthly indemnity under all policies car- 
ried by plaintiff at the time, and also all policies applied for at the time, defend- 
ant would not have issued the policy sued upon, and the very purpose of ques- 
tion 9 of the application was to obtain from plaintiff the amount of indemnity 
carried and applied for at the time, and had plaintiff answered said question 
correctly, no insurance would have been issued to plaintiff by defendant, and the 
statement of plaintiff in answering said question incorrectly perpetrated a fraud 
upon defendant, and said policy of insurance is null and void on account of the 
fraud perpetrated on defendant by plaintiff in answering said question Yes,’ when 
it should have been answered ‘No.’” 

“20-A. Defendant does not and cannot issue a policy of accident insurance 
where the income of the applicant per month [does not] exceed the gross amount 
of single monthly indemnity under all policies carried by applicant and appliec 
for by applicant, this defendant only issuing policies of accident insurance where 
the written application shows that the income per month exceeds the gross 
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amount of single monthly indemnity under all policies. The basis upon which 
this defendant will issue a policy of accident insurance depends upon a correct 
answer of question 9 of the application attached to the policy sued upon in this 
case. And if this application had been correctly answered, it would have shown 
that at the time the application was executed plaintiff had in force a policy with 
the Maryland Casualty Company carrying an indemnity of $30.00 per week, and 
the policy issued by defendant carried an indemnity of $100.00 a month, whereas 
at the time plaintiff was drawing a salary of $150.00 a month and had no other 
income except this salary. Defendant alleges that the basis of accident insurance 
depends upon the amount of the income of the applicant, and that defendant will 
in no event issue a policy of insurance where it is known that the indemnity 
thereunder amounts to more than eighty per cent of the income of the applicant. 
And had plaintiff made the correct answer to question 9, which was ‘Yes,’ no 
policy of insurance would have been issued. 


“21. Said policy of insurance is null and void because it materially affected 
the acceptance of the risk and increased the hazard assumed by defendant by 
plaintiff answering said question 9 ‘Yes’, when it should have been answered ‘No.’ 

“21-A. When plaintiff answered question 9 ‘Yes’ instead of ‘No’, defendant 
relied on said answer to said question and issued said policy, believing that 
plaintiff's income per month did exceed the gross amount of single monthly 
indemnity under all policies carried and applied for by plaintiff, when as a 
matter of fact plaintiff's income per month did not exceed the gross amount of 
single monthly indemnity under all policies carried and applied for by plaintiff, 
because at that time plaintiff had a policy of accident insurance with Marvland 
Casualty Company carrying an indemnity of $30.00 a week, and defendant's 
policy carried an indemnity of $100.00 per month, making approximately $220.00 
a month indemnity, whereas plaintiff's monthly income was only $150.00 a month. 
Had these facts been known and had said question 9 been correctly answered, 
defendant would not have accepted the risk, and the incorrect answer to said 
question increased the hazard assumed by defendant as above set forth in detail. 

“22. Question 10 of said application reads as follows: ‘What accident or 
sickness insurance have you? (Give name of insurers and amounts of indemnity. )’ 
Plaintiff answered this question ‘None,’ whereas at the time this answer was 
made plaintiff was carrying a policy of accident insurance in the Maryland 
Casualty Company, which said policy of insurance provided for an indemnity 
of $30.00 per week in case of accident. The statement of plaintiff answering 
‘None’ should have been answered by giving the name of the insurer and the 
amount of indemnity as required by question 10 of said application, and had 
plaintiff correctly answered said question, defendant would not have issued the 
policy of insurance, and the answering of said question perpetrated a fraud upon 
defendant and materially affected the acceptance of the risk, and increased the 
hazard assumed by defendant. Said answer by plaintiff to said question was 
made by plaintiff to induce the acceptance of the risk of defendant, was material 
thereto and materially affected the acceptance of the risk and hazard assumed 
by defendant, and said answer being untrue, said policy of insurance is null 
and void and plaintiff is not entitled to recover thereon. The application, just 
before the first question is set forth, states: ‘I hereby apply to the Southern 
Surety Company for a policy of insurance to be issued in pursuance of the 
following representations’: The policy itself, part 1, provides: ‘In consideration 
of the agreement and representations contained in the application for this policy, 
a copy of which application is endorsed hereon and made a part hereof, and the 
payment of the premium of $—— , the Southern Surety Company does 
hereby insure Benjamin W. Fortson, Jr.,’ etc. The application therefore shows 
that plaintiff represented to defendant that his income per month did exceed the 
Stoss amount of single monthly indemnity under all policies carried and now 
applied for by plaintiff, and, further, that at the time plaintiff executed this 
application he had no accident or sickness insurance with any other company; 
Whereas at the time this application was executed plaintiff had an accident policy 
with Maryland Casualty Company carrying an indemnity of $30.00 per week, 
and the policy issued by defendant carried an indemnity of $100.00 a month, 
therefore making at the time an approximate monthly indemnity of $220.00, 
Whereas plaintiff's income at the time was only $150.00, and this defendant does 
not and cannot write a policy of accident insurance where all indemnity carried 
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by applicant in this company and all other companies amounts to more than 
eighty per cent of applicant’s monthly income. Therefore, the answers to questions 
9 and 10 of the application were not only untrue, but they materially affected 
the acceptance of the risk, or the hazard, assumed by the Company, and had these 
facts been known to defendant no policy of insurance would have been issued 
to plaintiff. And by reason of said false representations said policy of insurance 
is null and void and plaintiff cannot recover thereon.” 

The demurrer to the original answer was as follows: 

“1. Plaintiff demurs to the special plea and answer of said defendant set 
up in paragraph 16 to 22, inclusive, of the answer, and moves to strike the same, 
on the following grounds: 

“(1) Because the same sets forth no valid defense to the cause of action 
set out in the petition. 

“(2) Because it affirmatively appears from the answer that the affirmative 
defense set up in said parapragh is not available to the defendant. 

“(3) Because it affirmatively appears from the answer that in accepting said 
application and issuing said policy the defendant waived the conditions contained 
in the alleged agreement set out in paragraph 19 of said answer as a considera- 
tion and inducement for said contract of insurance, and is estopped from pleading 
a breach of said alleged agreement because of the falsity of any answers to 
questions contained in defense to an action on said contract of insurance. 

“(4) Because the defenses set up in said paragraph of said answer are 
based on mere conclusions of the pleader without sufficient facts being pleaded 
to sustain said conclusions. 

“(5) Because the allegations of fraud in the procurement of the policy are 
too general, vague and indefinite to constitute a valid defense on that ground, 
and amount to a mere conclusion of the pleader, unsupported by sufficient pleaded 
facts to sustain the same. 

“(6) Because it affirmatively appears from the answer that the defendant is 
estopped from pleading fraud in the procurement of the policy based on false 
answers to the questions set forth in said plea and answer, as therein alleged. 

“2. Plaintiff demurs to paragraph 16 of said plea and answer, and moves to 
strike the same, because said paragraph does not within itself, nor in any con- 
nection with any other allegation of said plea and answer set up a_ valid 
defense to plaintiff’s cause of action. 

“3. Plaintiff demurs to paragraph 18 of said plea and answer, and moves to 
strike the same, because said paragraph does not within itself, nor in connection 
with any other allegations of said plea and answer, set up a valid defense to 
plaintiff's cause of action. 

“4. Plaintiff demurs to paragraph 19 of said plea and answer, and moves to 
strike the same, because said paragraph does not within itself, nor in connection 
with any other allegations of said plea and answer, set up a valid defense to 
plaintiff's cause of action. : 

“5. Plaintiff demurs to paragraph 20 of said plea and answer, and moves to 
strike the same, because said paragraph does not within itself, nor in connection 
with any other allegations of said plea and answer, set up a valid defense to 
plaintiff’s cause of action. 

“6. Plaintiff further demurs to said paragraph 20, and especially to the 
allegation therein that ‘the defendant acted thereon to its injury,’ because said 
allegation is a mere conclusion of the pleader, without any pleaded facts in said 
paragraph, or elsewhere in said answer, upon which to base the same, and it is 
too general, vague, and indefinite to put plaintiff on notice as to how, why, and 
in what way ‘defendant acted thereon to its injury, and how, why, and in what 
way defendant was injured by ‘acting thereon,’ w 

“Plaintiff also demurs especially to the allegation therein that ‘because it 
defendant had known that plaintiff’s monthly income did not exceed the gross 
amount of single monthly indemnity under all policies carried by plaintiff at the 
time, and also all policies applied for at the time; defendant would not have 
issued the policy sued on,’ because the same is a mere conclusion of the pleader, 
without any facts alleged in said paragraph, or elsewhere in said answer, upon 
which to base the same, also because the same is a mere self-serving declaration 
of the defendant, without any facts pleaded in said paragraph or elsewhere I 
said answer, to sustain said allegation; also because there is nothing co ined 
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in the contract of insurance sued on to justify such a conclusion and claim of 
the defendant, also because the same is too general, vague, and indefinite to 
put plaintiff on notice why the defendant would not have issued the policy. 

“Plaintiff demurs especially to the allegation therein that ‘had plaintiff 
answered said question correctly, no insurance would have been issued to 
plaintiff by defendant’, because the same is a mere conclusion of the pleader, 
without any facts alleged in said paragraph, or elsewhere in said answer, upon 
which to base the same; is a mere self-serving declaration of the defendant, 
and is too general, vague, and indefinite to put plaintiff on notice as to why 
the defendant would not have issued the policy. 

“Plaintiff also demurs especially to the allegation therein that ‘the statement 
of plaintiff in answering said question incorrectly perpetrated a fraud upon 
defendant,’ because the same is a mere conclusion of the pleader without any 
facts being alleged in said paragraph, or elsewhere in said answer, upon which 
to base the same, and is too general, vague, and indefinite to put plaintiff on 
notice as to how, why, and in what way the answering of said question in- 
correctly perpetrated a fraud on defendant. 

“Plaintiff also demurs especially to the allegation that ‘the statement of 
plaintiff in answering said question incorrectly perpetrated a fraud upon de- 
fendant,’ and said policy of insurance is null and void on account of the fraud 
perpetrated on defendant by plaintiff in answering said question ‘Yes’ when it 
should have been answered ‘No,’ because the same is a mere conclusion of the 
pleader, without any facts being alleged in said paragraph, or elsewhere in said 
answer, upon which to base the same. 

“7. Plaintiff demurs to paragraph 21 of said plea and answer, and moves to 
strike the same, on the ground that the same is a mere conclusion of the pleader, 
without any sufficient facts being alleged in said paragraph, or elsewhere in 
said answer, to sustain the same, and because the same is too general, vague, 
and indefinite to put the plaintiff on notice as to how or in what way said 
answer materially affected the acceptance of the risk and increased the hazard 
assumed by the defendant. 

“8. Plaintiff demurs to paragraph 22 of said plea and answer, because said 
paragraph does not within itself, nor in any connection with any other allega- 
tions of said plea and answer, set up a valid defense to plaintiff’s cause of action. 

“9. Plaintiff also demurs to said paragraph 22 on the ground that the same 
is a mere conclusion of the pleader, without sufficient facts being pleaded in said 
paragraph, or elsewhere in said answer, to sustain said conclusion. 

“Plaintiff also demurs especially to the allegation therein that ‘had plaintiff 
correctly answered said question defendant would not have issued the policy of 
insurance, because the same is a mere conclusion of the pleader, without suf- 
ficient facts being alleged to support the same; also because the same is a 
self-serving declaration of the defendant; and also because the same is too 
general, vague, and indefinite to put plaintiff on notice as to why the policy 
would not have been issued had the question been answered correctly, and how and 
in what way the answer to the question related to or determined the issuance of 
the policy. 

_ “Plaintiff also demurs especially to the allegation therein that ‘the answering 
ot said question perpetrated a fraud upon defendant and materially affected the 
acceptance of the risk and increased the hazard assumed by the defendant,’ on 
the ground that the same is a mere conclusion of the pleader, without sufficient 
facts alleged upon which to base the same, and it is too general, vague, and 
indefinite to put plaintiff on notice as to how, why, and in what way ‘the 
answering of said question perpetrated a fraud upon defendant,’ and how, why, 
and in what way the acceptance of the risk was materially affected, and the 
hazard assumed by the defendant increased. 

“Plaintiff also demurs especially to the allegeation therein that ‘said answer 
by plaintiff to said question was material thereto and materially affected the 
acceptance of the risk and hazard assumed by defendant and said answer being 
untrue, said policy of insurance is null and void, and plaintiff is not entitled to 
recover thereon,’ because the same is a mere conclusion of the pleader without 
sufficient pleaded facts to support the same, is too general, vague, and indefinite, 
Not swing why, how, and wherein said answer was material, and materially 
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affected the acceptance of the risk and hazard assumed by defendant, and js 
wholly insufficient to justify the conclusion assumed by defendant therefrom that 
the policy is null and void and the plaintiff is not entitled to recover thereon.” 

The court’s rulings upon the demurrer were: “The ground of demurrer stated 
in sub-paragraphs (1), (2), (4), (5) and (6) of paragraph 1 of the demurrer 
are hereby overruled, and the ground in sub-paragraph (3) thereof is hereby 
sustained; grounds numbers 2 and 3 of the demurrer are hereby overruled; 
ground number 4 thereof is sustained; ground number 5 thereof is overruled: 
grounds numbers 6 and 7 thereof are sustained; ground number 8 and the first 
paragraph of ground number 9 thereof are overruled; the other three para- 
graphs of ground number 9 are sustained. Defendant is hereby given the right 
to amend his answer to meet special demurrers in ten days from date of this 
order.” 

The plaintiff renewed his demurrer, both general and special, to the original 
answer and to the amended answer, and also filed the following additional 
demurrer to the petition as amended: 

“1. Because the special plea and affirmative defense set up in paragraphs 16 
to 22, inclusive, as amended, sets forth no valid defense to the contract of 
insurance sued on. 

“2. Demurs specially to paragraph 20-A of said answer as amended, and 
moves to strike the same, because the same is a mere conclusion of the pleader, 
and undertakes to set up a mere self-serving declaration of the defendant in 
defense to the action on the contract of insurance, without sufficient facts alleged 
in said paragraph, or elsewhere in said answer, to sustain the same, nor is there 
any provision in said contract of insurance, which by its express terms constitutes 
the entire contract between the plaintiff and the defendant, to support the 
conclusions and self-serving declarations pleaded in defense to the action thereon, 
but by the express provisions of said contract the defendant is estopped from 
setting up matters dehors the contract in defense to an action thereon. 

‘3. Demurs especially to paragraph 21-A of said answer as amended, because 
the same pleads a mere conclusion of the pleader in defense to the action, 
sufficient facts alleged in said paragraph, or elsewhere in said answer, to support 
the same. 

“4. Demurs especially to paragraph 22 of said answer as amended, because 
the same pleads a mere conclusion of the pleader in defense to the action, 
without sufficient facts alleged in said paragraph, or elsewhere in said answer, 
to sustain the same [and] undertakes to plead mere self-serving declarations of 
the defendant as to maters dehors the contract sued on in defense to the action 
thereon contrary to the express terms and provisions of the contract. itself, 
which by its express provisions contains the entire contract between the plaintift 
and the defendant, and estops the defendant from pleading matters dehors the 
contracts in defense to an action thereon.” ae) 

The rulings upon this demurrer were: “Ground number 1 of the within 
demurrer is hereby overruled. Grounds numbers 2 and 4 thereof, which are 
special demurrers to paragraph 20-A and .paragraph 22 of the defendant's 
answer, are hereby sustained. Ground number 3 thereof, which is a_ special 
demurrer to paragraph 21-A of defendant’s answer, is hereby overruled. It 1s 
further ordered, however, that defendant be and it is hereby, given ten days 
from the date of this order in which to file an amendment to its answer to meet 
said special demurrers.” 

The defendant declined to file any further amendment to its answer, and in 
due time excepted to the order requiring such an amendment. And the plaintiff 
excepted to the judgment overruling the several grounds (as heretofore stated) 
of the demurrer, and in a cross-bill of exceptions assigned error upon that judg- 
ment 

As we view the case, the following decisions and rulings are applicable to and 
controlling upon, the issues involved: ae 

“Every application for insurance must be made in the utmost good faith, and 
the representations contained in such application are considered as covenanted to 
be true by the applicant. Any variation by which the nature or extent, 0! char- 
acter of the risk is changed will void the policy.” Civ. Code 1910, § 2479. 

“Any verbal or written representations of facts by the assured to induce the 
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acceptance of the risk, if material, must be true, or the policy is void. If, how- 
ever, the party has no knowledge, but states on the representation of others, bona 
fide, and so informs the insurer, the falsity of the information does not void the 
policy.” Civ. Code 1910, § 2480. 

“Willful misrepresentation by the assured, or his agent, as to the interest of 
the assured, or as to other insurance, or as to any other material inquiry made, 
will void the policy.” Civ. Code 1910, § 2483. 

[1] Where, in conformity with the requirements of section 2471 of the Civil 
Code of 1910, an application for insurance is actually attached to the policy of 
insurance, and by the terms of the contract is made a part thereof, any misre- 
presentation of material facts made by the agent of the insurer in the application 
will be imputed to the insured, and he will not be allowed to claim under the 
contract, without being held to have had knowledge of the false statements made 
in the application “actually attached to and forming an integral part of the con- 
tract as delivered, accepted and sued on.” Wilkins v. Nat. Life & Accident Ins. 
Co., 23 Ga. App. 191 (2), 97 S. E. 879, 880; Metropolitan Life Ins. Co. v. James, 
37 Ga. App. 678, 141 S. E. 500; Jefferson Standard Life Ins. Co. v. Henderson, 37 
Ga. App. 704, 141 S. E. 498. “Whether misrepresentations are material is or- 
dinarily a question for the jury, but where, as here, the evidence excludes every 
reasonable inference, except that they were material, no issue is presented upon 
that point for determination by the jury.” Jefferson Standard Life Ins. Co. v. 
Henderson, supra, 37 Ga. App. page 706, 141 S. E. 498, 499; Sovereign Camp, etc. 
v. Parker, 36 Ga. App. 695, 138 S. E. 86. 

[2] In the instant case, the pleadings show the following controlling facts: 
The plaintiff signed a written application to the defendant company for a policy of 
accident insurance. Question 9 of the application was: “Does your income per 
week exceed the gross amount of single weekly indemnity under all policies 
carried and now applied for by you.” The answer to this question as written in 
the application was “Yes.” Question 10 of the application was: “What accident 
or sickness insurance have you? (Give names of insurers and amounts of in- 
demnity).” The answer as written in the application was “None.” The last 
question (No. 17) has been heretofore set forth, and was not answered; the blank 
space for an answer remaining blank. At the time of the signing of the applica- 
tion by the plaintiff, he had a policy of accident insurance issued by another com- 
pany providing for a weekly indemnity of $30, and the policy of insurance applied 
ior provided for a monthly indemnity of $100, the total amount of indemnity pro- 
vided for in the two policies being approximately $220 a month. When the ap- 
plication was signed, the plaintiff was employed by the Washington Loan & Bank- 
ing Company as an assistant cashier at a salary of $150 a month, and had no other 
income. These facts clearly show that the answers to questions 9 and 10 of the 
application were untrue. The defendant company in its answer set up as a de- 
fense to the action those false representations made in the application; that the 
representations were both false and material; and that therefore the policy of 
insurance sued upon was null and void, and the plaintiff was not entitled to re- 
cover. A copy of the application was attached to the policy of insurance de- 
livered to the plaintiff. In our opinion, it is manifest that if questions 9 and 10 
of the application had been correctly answered, the application would have been 
rejected and no policy of insurance would have been issued. 

As to the failure to insert in the application any answer to question 17, it is 
obvious from the facts of the case, as stated in the pleadings, and especially 
trom the answers to questions 9 and 10, that such failure was a mere omission 
due to inadventance only, and that but for such inadvertance an affirmative 
answer would have been given. It is ruled therefore that question 17 of the 
application should be treated as having been answered in the affirmative. It 1s 
further held that in the light of all the facts of the case as set forth in the 
pleadings and the exhibits attached thereto it appears prima facie that the false 
answers to questions 9 and 10 of the application were made with the “actual 
Intent to deceive, or to materially affect the acceptance of the risk, or the 
hazard assumed” by the defendant company. 

Under the foregoing rulings, the amended answer set forth a good defense 
to the suit, and was not subject to any ground of the demurrer interposed 
thereto. It follows that the judgment of the court overruling certain grounds 
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of the demurrer was not error, and that the judgment sustaining certain other 
grounds of the demurrer was error; and that error rendered the further pro- 
ceedings in the case nugatory. 

Judgment on the main bill of exceptions reversed; on the cross-bill affirmed, 

Luke and Bloodworth, JJ., concur. 

On Motion for Rehearing. 

Upon a consideration of the motion for a rehearing, the quoted ruling from 
1 Corpus Juris, 419, § 50, set forth in the opinion of this court, is adjudged 
to be not applicable to the facts of the case as made by the pleadings; and that 
portion of the opinion is stricken. In our judgment, the other grounds of the 
motion for a rehearing are without merit. 

Rehearing denied. 

Luke, J., concurs. 

Bloodworth, J., absent on account of illness. 


LOADES v. WOODMEN ACCIDENT CO. No. 30147. 
Supreme Court of Kansas. Dec. 12, 1931. 
5 Pacific Reporter 798. 
INSURANCE. 
Policy covering loss of life through accidental means held not “life insurance 
policy” within statute relating to forfeiture for nonpayment of premium (Rev. 
St. Supp. 1930, 40—410, 40—411). 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Syllabus by the Court. 

Following Balch v. Life Insurance Company, 116 Kan. 560, 227 P. 326, an ac- 
cident insurance policy cannot be regarded as a life insurance policy within the 
terms and purpose of Rev. St. 1930 Supp. 40—410 and 40—411, which provides that 
a life insurance company may not forfeit a life insurance policy for nonpayment 
of premium without notice to a policyholder of an intention to forfeit and cancel 
the same after which the holder of a life insurance policy may pay the premium 
within thirty days, and thus keep the policy alive and valid. 

Appeal from District Court, Dickinson County; C. M. Clark, Judge. 

Action by Cora Loades against the Woodmen Accident Company. Judgment 
for the defendant, and the plaintiff appeals. 

Affirmed. 

R. H. Seeds, of Abilene, for appellant. 

Allen & Requartte, of Lincoln, Neb., for appellee. 

Jounston, C. J. 


The plaintiff brought this action to recover from the defendant on an acci- 
dent insurance policy. She filed her petition reciting the stipulations of the policy, 
the facts pertaining to the accidental death of her husband, and the grounds on 
which she claimed the policy was enforceable. A demurrer to her petition was 
sustained, and she appeals. 

A policy was issued by the Woodmen Accident Company to Ernest Roberts, 
on July 9, 1929, in consideration of $5 paid, and that further quartely payments 
of $3 on the last days of August, November, February, and May in each year, in- 
suring him in the sum of $1,000 for the loss of life through violent, external, and 
accidental means; the same amount for the loss of the sight of both eyes; the 
payment of $1,000 for the loss of both hands, and a like amount for the loss of 
one hand and one foot; $250 for the loss of the sight of one eye; $500 for the loss 
of either hand; $500 for the loss of either foot; $15 per week for total disability; 
$4.75 per week for partial disability. Other conditions and exceptions were stip- 
ulated, which are not material to this controversy. 

It was alleged that Ernest Roberts was accidentally injured on September 
22, 1929, in an automobile collision from which he died two hours after the acci- 
dent. Plaintiff set forth that the premiums on the policy were paid up the first 
day of September, 1929. Under the terms of the policy, payments as we have 
seen were to be made quarterly, and the last premium for which payment had 
been made ended August 31, 1929. The insured was killed twenty-two days !ater, 
and for that period no payment had been made. The policy contained a provision 
that: “The insured failing to pay the premium when due shall forfeit all rigits to 
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indemnities under this policy together with all moneys previously paid and his in- 
surance in the company shall become lapsed.” 

Other provisions in the policy were: 

“This policy shall take effect at noon, standard time, at the place of residence 
of the insured on the date which it bears, and shall cover only loss arising out of 
accidental injury sustained by the insured thereafter. 

“This policy and the rights hereby created shall automatically lapse and ter- 
minate at twelve o’clock midnight, standard time, at the place of the insured’s 
residence on the last day of August, November, February, May hereafter occur- 
ring, if at such time the premium be unpaid.” 

The only question raised for decision is whether the policy in question can be 
held to be life insurance within the meaning of Rev. St. Supp. 1930, 40—410 and 
40—411, extending the time of the policy for a grace period after notice of an in- 
tention to forfeit. This question was presented to the court in Balch v. Life In- 
surance Company, 116 Kan. 560, 227 P. 326, where the contentions now urged by 
the plaintiff were considered, and it ‘was definitely determined that a health and 
accident policy similar to the one in question could not be regarded as a life insur- 
ance policy within the meaning of the statutes mentioned. In effect, these sections 
provide that a life insurance company cannot forfeit a life insurance policy without 
giving notice to a holder of the policy of its intention to forfeit and cancel the 
same, and that after the giving of a notice of a purpose to forfeit and cancel the 
policy for nonpayment of a premium, the policyholder shall have thirty days af- 
ter the notice to pay the premium, and thus keep the policy alive. These provisions 
were held not to be applicable to accident policies like the one under which the 
plaintiff claims. The plaintiff’s rights under that policy are therefore to be deter- 
mined upon the terms and conditions of the insurance contract. 

We see no reason to reopen and reconsider the question determined in Balch 


v. Insurance Company, supra, and, following that authority, the judgment of the 
district court is affirmed. 


CARNELIOUS v. LOUISIANA INDUSTRIAL LIFE INS. CO. No. 13797. 
Court of Appeal of Louisiana. Orleans. Dec. 14, 1931. 


138 Southern Reporter 533. 
1. INSURANCE. 


; Loss of leg by longshoreman is a “total disability” within meaning of accident 
oOncy. 
a “Total disability,” as used in accident policies, means generally such 
disability as prevents the insured from following his usual vocation in 
which he was engaged when he was injured. 
(For other cases, see Insurance, Dec. Dig. § 524.) 
2. INSURANCE. 
Evidence held to show loss of leg, broken on February 2, and not amputated 
until June 1, resulted in continuous injury within accident policy. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
5. INSURANCE. 
\n accident is the “sole and independent cause of the disability” within acci- 
dent policy, if it be the efficient or predominant cause of injury or death. 
(For other cases, see Insurance, Dec. Dig. § 466.) 


\ppeal from First City Court of New Orleans; Val J. Stentz, Judge. 

\ction by Hesikiah Carnelious against the Louisiana Industrial. Life Insur- 
map 0 From a judgment for plaintiff, defendant appeals. 

thrmed. 
Puneky & Barrios and James J. Landry, all of New Orleans, for appellant. 
Normann, McMahon & Breckwoldt, of New Orleans, for appellee. 
WESTERFIELD, J. 
“his is a suit on an industrial life and accident insurance policy. The plain- 
Hesikah Carnelious, a longshoreman, suffered an accidental injury to his right 
n February 2, 1930. His leg was amputated on June 1, 1930. The amputation 
e leg is alleged to have totally disabled plaintiff, and it is claimed that he is 
ed to twenty times the amount of the weekly premium of $.25, or $5 a week, 


< 


for 100 weeks; that, at the time of the filing of the suit, 35 weeks were due, to- 


tiff 
leg 
of tl 
enti 
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taling $175, upon which a credit of $105 was acknowledged, leaving a balance of 
$70, for which amount judgment is asked, plus $5 a week from September 30, 1930, 
the date of the filing of the suit, until the rendition of judgment, together with 
reservation of his right to sue for additional weekly benefits, as the same may be- 
come due. As originally filed, a penalty of double the amount due, plus attorney’s 
fees, was prayed for, because of the delayed payment, under the policy, in accord- 
ance with Act No. 310 of 1910. 

There was judgment below in plaintiff's favor, as prayed for, with the ex- 
ception of the penalties. From this judgment defendant has appealed. No modi- 
fication of the judgment with reference to penalties is asked for by plaintiff's 
counsel, for the reason that, since the institution of the suit, plaintiff has died, 
and it is admitted that his succession representative is not entitled to claim the 
penalties. 

Defendant admits the issuance of the policy, the injury, and amputation of 
plaintiff's leg, but denies that he was permanently and totally disabled within 
the meaning of the policy. It avers that plaintiff was paid more than he was 
entitled to at the time this suit was brought. 

Plaintiff relies upon the following provisions of the policy: “If through 
accident the insured sustains an injury which directly, and independently of all 
other causes, results in entire and continuous disablement of the insured within 
sixty days from the date of such accident and which shall wholly and_per- 
manently disable the insured from performing any and every kind of duty 
pertaining to his trade or occupation, then and in that event the Company will, 
in lieu of all other benefits, pay to the insured for a period not exceeding one 
hundred weeks a weekly indemnity equalling twenty times the amount of the 
premium payable hereunder totalling the amount stated in the schedule below.” 

[1] The position of plaintiff with regard to the totality of the disability 1s 
that his occupation, that of longshoreman, was such as to preclude his further 
pursuit of it with only one leg; that a longshoreman needs two legs in order to 
carry on. Sizemore v. Kirkland Timber Co., 15 La. App. 229, 131 So. 501, 502; 
Jennings v. Brotherhood Accident Co., 44 Colo. 68, 96 P. 982, 18 L. R. A. 
(N. S.) 109, 130 Am. St. Rep. 109; Taylor v. Southern States Life Ins. Co., 
106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 910. In the latter case it was held 
that “total disability,” as used in accident policies, means “generally such dis- 
ability as prevents the insured from following his usual vocation in which he 
was engaged when he was injured.” We conclude on this point that a longshore- 
man who loses one leg is totally disabled within the meaning of the policy. 

But defendant says that plaintiff cannot claim under the quoted paragraph, 
because he has not alleged, nor proved, that the loss of the leg on June Ist 
was due to the accident which he suffered on February 2d, and that certainly 
the disability was not “immediate or continuous after the injury” and not the 
direct cause “independent of all other causes” of his disablement. He contends 
that, if anything is due plaintiff, it is due him under another clause of the 
policy, where ten times the amount of the premium, or $2.50 a week in this 
case, would be due, which clause reads as follows: “Should such accident result 
in the loss of one hand above the wrist or of one foot above the ankle, then 
and in that event the company will consider such loss as constituting partial 
disability in the sense of this clause and will pay to the insured, in lieu of 
all other benefits under this policy, for a period not exceeding one hundred (100) 
weeks, a weekly indemnity equaling ten (10) times the amount of the premium 
payable hereunder totaling the amount stated in the schedule below.” 

Defendant voluntarily paid plaintiff the sum of $105, the amount which 
would be due plaintiff at $5 a week for the 21 weeks, which had elapsed during 
the period in which these premiums were paid, and thus it appears that the 
defendant itself at one time believed plaintiff entitled to the benefits of the 
provision relied on. However that may be, we will first discuss the total disability 
clause from the standpoint of whether plaintiff's injury was the direct and 
independent cause of his disability. We have already held that he was totalls 
disabled. 


2, 3] Plaintiff was discharged from the Charity Hospital in the city 0! 


New Orleans on February 11, 1930, having been admitted to that institution 
on February 3, 1930, the day after his accident, and readmitted on the 24tl: 
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of April, 1930. His leg was removed on June 1, 1930. The argument is that, 
whatever was the matter with him when he entered the hospital, he was cured 
on February 11, 1930, and that his re-entry and the subsequent removal of his 
leg was due to another and a different cause, syphilis being the suspected agency; 
that in any event his accident was not the sole cause, as required by the policy. 
This defense was not raised in the answer, and it is objected that it is a 
special defense and should be specially pleaded. It seems to us that, since 
plaintiff bases his suit upon a contract of insurance, it is necessary for him to 
show that it comes within some provision of the policy entitling him to recover. 
The X-ray diagnosis of plaintiff's leg showed a comminuted fracture of the 
tibia, near the junction of the upper and middle thirds, also a fracture of the 
neck of the fibula. Plaintiff was discharged from the hospital on February 11, 
1930. The reports of the hospital indicate that on February 18th, a week after 
his discharge, the cast was removed from his leg; that on March 31, 1930, he 
reported to the hospital and was instructed to return in two weeks; that he 
was there again on April 7th and on April 9th, and on this latter date he 
complained of pain at the site of the fracture. On April 17th, the cast on his 
leg was stripped to permit of its being dressed. He also reported at the hospital 
on April 16th, 21st, and 25th to have his wound dressed. On April 25th a skin 
infection is noted in the record. The cause of the operation, which was performed 
on June Ist, is stated to be the result of a “comminuted fracture of the right 
tibia and fibula with extensive skin infection of the leg.” The plaintiff was 
under the care of the hospital as late as August 8, 1930. It therefore appears to 
us that plaintiff’s injury was continuous. During one of his visits to the hospital 
he was subjected to a Wasserman test, and it was reported as “strongly posi- 
tive,’ which we understand to be accepted by the medical profession as evidence 
of the presence of syphilitic infection. Nothing more than the bare statement 
of the result of the Wasserman test appears in the record, and there is there- 
fore nothing to indicate the extent, if any, to which this infliction contributed 
to the necessity for amputation. But the argument is made that, if it had anything 
whatever to do with the situation, no recovery can be had because the accident 
must be the sole and independent cause of the disability. Our understanding of 
the meaning of this clause, as interpreted by the courts generally, is that it 
sufices if the cause of injury or death be the efficient or predominant cause. 
The phrase, “resulting directly, independently and exclusively in death,” refers 
to the efficient, or, as some courts speak of it, the predominant cause of death at 
the time it occurs. Illinois Commercial Men’s Ass’n yv. Parks (C. C. A.) 179 F. 
794. 

The total loss of sight consequent upon injury to an eye, caused by running 
into an obstacle in the nighttime, constitutes a loss within the policy, even though 
a prior diseased condition of the eye is set up in defense. Travelers’ Ins. Co. v. 
McInerney (Ky.) 119 S. W. 171. 

In the case of Fetter v. Fid. & Cas. Co., 174 Mo. 256, 73 S. W. 592, 595, 
61 L. R. A. 459, 97 Am. St. Rep. 560, the injury complained of was a rupture of 
the right kidney, the lower part of which was found to be cancerous. In 
of the contention of the defendant that the rupture was not the sole 
the death of the insured, the court said: 

“The contention of the defendant is that the accident would not 
sulted in the rupture if the cancer had not been there. * * * 

“On this testimony the defendant says that the death was not the 
the accident ‘independent of all other causes.’ 

“If we should give to those qualifying words of the policy the meaning that 


is now claimed by defendant they were intended to have, there would be scarcely 
any limit to their nullifying influence. * * * 


disposing 
cause ot 


have re- 


result of 


“If, therefore, there could be discovered in a man’s body, after his death, 
any condition, though unsuspected, that, under scientific tests, would render him 


more amenable to accidents, or less capable of resisting their influence, the 
policy would not cover the case.” 


In Driskell v. U. S. Health & Accident Ins. Co., 117 Mo. App. 362, 93 
S. W. 880, 882, the court said: 


_ “We think the only reasonable interpretation to be placed upon this clause 
is to say that the injury must stand out as the predominant factor in the pro- 
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duction of the result, and not that it must have been so virulent in character 
as necessarily and inevitably to have produced that result, regardless of all other 
conditions and circumstances. 

“* * * Tf, under the peculiar * * * condition of health of an in- 
dividual upon whom it is inflicted, such injury appears as the active, efficient 
cause that sets in motion agencies that result in death, without the intervention 
of any other independent force, then it should be regarded as the sole and 
proximate cause of death. 

“The fact that the physical infirmity of the victim may be a necessary con- 
dition to the result does not deprive the injury of its distinction. as the sole 
producing cause. 

“In such case, disease and low vitality do not rise to the dignity oi con- 
curring causes, but in having deprived nature of her normal power of resistance 
to attack, appear rather as the passive allies of the agencies set in motion by 
the injury.” 

In Fid. & Cas. Co. v. Myer, 106 Ark. 91, 152 S. W. 995, 997, 44 L. R. A. 
(N. S.) 493, it was held: 

“Tf the injury, by aggravating the disease, accelerated the death of the 
assured, then it resulted ‘directly, independently and exclusively of all other 
causes.’ 

“In other words, if death would not have occurred when it did but for the 
injury resulting from the accident, it was the direct, independent, and exclusive 
cause of death at that time, even though the death was hastened by the diseased 
condition.” 

In Freeman v. Mercantile Mutual Accident Ass’n, 156 Mass. 351, 30 N. E. 
1013, 1014, 17 L. R. A. 753, it was held: “The law will not go further back in 
the line of causation than to find the active, efficient, procuring cause, of which 
the event under consideration is a natural and probable consequence, in view 
of the existing circumstances and conditions. The law does not consider the 
cause of causes beyond seeking the efficient, predominant cause, which, follow- 
ing it no further than those consequences that might have been anticipated as nut 
unlikely to result from it, has produced the effect.” 

The case of Frerichs v. London & Lancashire Indemnity Co. of America, 169 
La. 182, 124 So. 821, we consider not in point for the reason that in that case 
it appears that the predominant cause was not the traumatic injury but the 
arteriosclerosis. In the ‘case of Kirkwood v. London & Lancashire Ind. Co. of 
America, 14 La. App. 438, 131 So. 703, the cause of death was an aneurism of 
the thoracic aorta, which may or may not have been aggravated by the fall. 
In this case also the efficient predominant cause of death was the disease and not 
the traumatic injury. 

Our conclusion is that plaintiff is entitled to total disability under the clause 
of the policy relied on, and consequently, for the reasons assigned, the judgment 
appealed from is affirmed. 

Affirmed. 


REVELL v. COLUMBIAN PROTECTIVE ASS’N OF BINGHAMTON, N. Y. 
No. 408. 
Supreme Court of New Jersey. Dec. 2, 1931. 
157 Atlantic Reporter 533. 


1. INSURANCE. 3 , ns rage 
Treatment of proof of illness furnished by insured’s physician as notification 
of disability under health policy held not error. 


(For other cases, see Insurance, Dec. Dig. § 540.) 


2. INSURANCE. 

Finding that notice of disability under health policy was given as soon as 
reasonably possible, and that delay was due to insured’s physical incapacity, and 
did not prevent recovery, sield justified. : 

The evidence disclosed that insured, because acutely ill and on being 
removed to hospital, requested her attending physician to sign written 
proof of illness as required by insurance company, but that physician 
delayed doing so, and that proof was therefore received one month after 
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illness instead of within ten days allowed for notice of illness within pro- 

visions of health policy. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

3. INSURANCE. 

Generally, default in giving written notice required by policy is excused by 
physical incapacity of insured. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from District Court of Orange. 

Action by Janet Revell against the Columbian Protective Association of 
Binghamton, N. Y. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued October term, 1931, before Campbell, Lloyd, and Bodine, JJ. 

Berlin & Berlin, of Newark, for appellant. 

Joseph C. Cassini, of Orange, for appellee. 

Per Curiam. 

This is an appeal from a judgment in favor of the plaintiff, who sued for 
the sick benefits reserved in a life, health, and accident policy written by the 
defendant. The policy provided for weekly payments of $12 per week, in the 
case of sickness which rendered the plaintiff incapable of following her occupa- 
tion. The defendant failed to make the payments during the period the plain- 
tiff was incapacitated from her work by reason of an attack of pleurisy for 
which she was treated in the Orange Memorial Hospital. 

The policy provided: “Written notice of injury or sickness on which claim 
may be based must be given to the Association within twenty days after the date 
of the accident causing such injury or within ten days after the commencement 
of disability from such sickness. * * * Failure to give notice within the time pro- 
vided in this policy shall not invalidate any claim if it shall be shown not to 
have been reasonably possible to give such notice and that notice was given as 
soon as was reasonably possible.” 

When the plaintiff was first taken ill, she informed a collector for the de- 
fendant, who attended to the collection of the premiums due on her policy, of 
her illness, and at her request this agent provided her with a blank form of 
proof of illness to be filled in by her visiting physician in accordance with the 
rules of the company. 

The illness was so acute that on June 25, 1930, the plaintiff was removed 
to the hospital. She requested her attending physician to sign the written proof 
of illness as required by the insurance company and to mail the same to the 
home office. One of the plaintiff’s friends, with whom she had resided before 
going to the hospital, continued to pay the premiums on the policy. The physi- 
cian, in the press of his professional duties overlooked, for some time, signing 
the proof of illness. Plaintiff, because of her illness, was unable to give the 
matter further attention or to press her physician to action. 


The defendant offered no proof other than the physician’s proof of illness 
was not received until July 26, 1930. 


Defendant’s motion for a nonsuit and for a directed verdict was rested on 


the ground that the case was barren of proof of timely written notice, as required 
by the policy. 


The case is barren of evidence that the company had treated the agent, who 
collected the premiums and who furnished the plaintiff with the blank proofs, as 
having authority to receive proof of illness or waive the provisions of the policy 


- written notice. Travelers’ Ins. Co. v. Edwards, 122 U. S. 457, 7 S. Ct. 1249, 30 
+ Ed. 1178. 


[1-3] The learned trial judge treated the proof of illness furnished by the 
physician as notification of disabilty called for by the policy—this was not error 
—and then decided as a matter of fact, because no jury was impaneled, that the 
plaintiff was not reasonably able to give earlier written notice of her disability. 
What is reasonably possible depends upon all the circumstances of the case, and 
depends, of course, upon the opportunities which were available. Metropolitan 
Casualty Co. v. Johnston (C. C. A.) 247 F. 65, 7 A. L. R. 175. 
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Generally, a default in giving the written notice required by the policy is 
excused by the physicial incapacity of the insured. 23 Corpus Juris, 15. . 

The findings of the trial judge, from the testimony of the plantff and her 
physician, would seem to clearly establish that the plaintiff’s physical incapacity 
prevented compliance with the provisions of the policy, and that notice was 
given as soon as was reasonably possible. 

The judgment is affirmed, with costs. 


CAPEHART v. MUTUAL BENEFIT re & ACCIDENT ASS'N. 
No. 6917. 
Supreme Court of Appeals of West Virginia. Nov. 17, 1931. 
Rehearing Denied Jan. 11, 1932. 
161 Southeastern Reporter 609. 
1. INSURANCE. 

Recital in receipt for overdue premium on health and accident policy held 
not to impair standard reinstatement provision in policy. 

Quarterly premium due October 1 was not promptly paid by insured 
and was in fact paid on October 23. Receipt recited that premium paid 
covered quarter from October 1 to following January 1. Standard pro- 
vision stated that reinstatement of policy after payment of overdue pre- 
mium shall “cover accidental injury thereafter sustained, and such sick- 
ness as may begin more than ten days after the date of said acceptance.” 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. INSURANCE. 

Insured, if intending to rely on matter in waiver, estoppel, or in confession 
and avoidance of matter stated in specification of defense, must file statement 
in writing, generally specifying matter (Code 1923, c. 125, § 65). 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. INSURANCE. 

Plaintiff, suing on insurance policy cannot rely on estoppel nor set forth in 
reply (Code 1923, c. 125, § 65). 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Syllabus by the Court. 

In an action on an insurance policy, if the plaintiff intends to rely on any 
matter in waiver, estoppel, or in confession and avoidance of the matter which 
may have been stated by the defendant in its specification of defense, plaintiff 
must file a statement in writing specifying in general terms the matter on which 
he intends so to rely. Code 1923, c. 125, § 65. Plaintiff cannot, at the trial or in 
the appellate court, rely on an estoppel not set forth in his reply. 

Error to Circuit Court, McDowell County. 

Action by Harry Jheopart Capehart against the Mutual Benefit Health & 
Accident Association. Judgment for the defendant, and the plaintiff brings error. 

Affirmed. 

Froe, Capehart & Miller, of Welch, for plaintiff in error. 

Sanders, Crockett, Fox & Sanders, of Bluefield, for defendant in error. 

MAXWELL, J. 

The trial court sitting in lieu of a jury rendered judgment for defendant. 
Writ of error was awarded plaintiff. The suit is on a health-accident ingwrance 
policy. Four hundred dollars is claimed by plaintiff because of illness necessitat- 
ing a major surgical operation. 

A quarterly premium of $17, payable in advance, was due October 1, 1929. 
On the 22d of September, 1929, the plaintiff mailed a check from the city of 
his residence, Welch, W. Va., drawn on a bank of said city, to the proper 
representative of the defendant at Huntington, W. Va., by whom it was received 
the following day. The check was deposited for payment the Ist of October, 
and a receipt therefor was then mailed by said representative to the plaintiff. 
On the 14th of October the check, not paid because of lack of funds, was 
returned by the bank to the defendant’s representative at Huntington. (The 
bank had charged against plaintiff’s account a note on which he was indorser 
and thus exhausted his funds.) The plaintiff was advised by said representative 
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on the 22d of October that the check had been dishonored. Plaintiff immediately 
mailed to the defendant’s office at Huntington a postal money order in the 
amount of said premium which postal order was received at the Huntington 
office the following day, and receipt therefor was promptly mailed to the plaintiff. 
Plaintiff became ill the 30th of October, and underwent an operation for appen- 
dicitis the 3d of November. Defendant having denied his claim predicated on 
said illness, the plaintiff instituted this action on the policy. 

The suit is a statutory motion for judgment on notice. Defendant pleaded 
the general issue and filed specification of defense under section 64, chapter 125, 
Code 1923. The substance of the specification is that the plaintiff being 
in default because of nonpayment of premium due October 1, 1929, his 
subsequent payment of the premium by postal money order the 23d of said 
month and the acceptance of said belated payment by the defendant operated 
to reinstate the policy subject to standard provision No. 3 or said policy, 
the vital part of which specified that such reinstatement shall “cover 
accidental injury thereafter sustained, and such sickness as may begin more than 
ten days after the date of said acceptance.” And it is further averred by the 
defendant that plaintiff’s illness arose within ten days from the payment of 
said overdue premium; therefore no liability on the policy for said illness. 


By way of replication to said specification of defense, plaintiff filed a state- 
ment in writing under the provisions of section 65, chapter 125, Code 1923, in 
which he set forth that the defendant, by the acceptance of payment of said 
premium on the 23d of October, 1929, elected to apply the same for the quarter 
October 1, 1929 to January 1, 1930, thereby electing to reinstate said policy as 
of the said first-mentioned date, and that, by so doing, defendant waived the 
default in the payment of premium October Ist, and also waived the operation 
of the above-mentioned standard provision No. 3 of the policy; that in fact 
and in law said policy was reinstated from the Ist of October, 1929, and was 
accordingly in force the 30th of that month, so as to cover the sickness of 
plaintiff which began on that date. 


[1] The position taken by plaintiff in his special replication cannot be sus- 
tained. In his testimony, he states that he thinks the receipt which was sent to 
him from the Huntington office for the postal money order recited that the 
payment was for the quarter October 1, 1929, to January 1, 1930. (He is not 
sure about this recital in the receipt, and, although he says he thinks he returned 
the receipt to the company along with other papers which they requested of him, 
he made no demand at the trial for the production of the same. However, for 
purposes of discussion, we shall consider that the recital in the receipt of 
October 23, 1929, was as he thinks it was, that is, that it was for the payment 
of premium for the quarter beginning October Ist and ending January lst.) 
3ut such recital in the receipt could not impair the contract between the plaintiff 
and the defendant—the insured and the insurer. The stipulation in standard 
provision No. 3 that a reinstatement after default should not cover any sickness 
that might begin within ten days after the acceptance of a belated premium is 
in nowise impaired by the recitals of the receipt for such overdue premium, 
whether the receipt undertakes to give effect to the payment of the premium as of 
the date when it was due or as of the date that it was actually paid. In either 
event, under said standard provision No. 3, no sickness arising within ten days 
after the date on which the payment was actually made shall be covered by 
the policy. The reason for such provision in the policy is obvious, namely, to 
guard against possibility of a designing policyholder’s paying a belated premium 
only when from pronounced symptoms of disease he knows that he is about to 
be overtaken by illness. However, nothing of that sort existed here. 

The case was not argued orally in this court. On brief, the plaintiff seeks 
further to counter the specification of defense by saying that the defendant, by 
reason of its delay from September 23d to October Ist in depositing the check 
which he mailed on the 22d of September, and its delay from October 14th 
to October 22d in notifying him that the check had been returned unpaid, un- 
necessarily postponed the payment of the premium by plaintiff until the last- 
mentioned date, which was within ten days of plaintiff’s illness, and it is there- 
fore estopped by its said improper delays from now relying on the aforemen- 
tioned condition of standard provision No. 3. 
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[2] However meritorious this asserted estoppel may be, it cannot be con- 
sidered because not pleaded. The above-mentioned statutory provision under 
which plaintiff filed his replication (Code 1923, c. 125, § 65) is mandatory in its 
requirement that “if the plaintiff intends to rely upon any matter in waiver, 
estoppel or in confession and avoidance of any matter which may have been 
stated by the defendant as aforesaid, the plaintiff must file a statement in writ- 
ing, specifying in general terms the matter on which he intends so to rely. 
* * *” Tn his replication plaintiff made no mention of estoppel, though the 
statute is explicit. The section of the statute under consideration is one of our 
several statutory provisions with reference to proceedings upon insurance policies. 
The purpose of the statute is to bring forward simplified issue or issues between 
the parties, and to avoid surprise. The salutory requirements of the statute 
cannot be ignored. Rheims v. Ins. Co., 39 W. Va. 672, 682, 20 S. E. 670. 

The result is the same whether our conclusion be based solely upon the 
statute, or whether consideration be given to a fixed and settled rule of plead- 
ing which is pertinent to a situation such as at hand. The rule is this: “Matter 
of estoppel may be relied on in evidence by the plaintiff when the only defence 
is the general issue, for the reason that the estoppel in such case cannot be 
pleaded. But when the matter to which the estoppel applies is specially pleaded, 
then the estoppel must be specially replied or it cannot avail.” Hayes v. Virginia 
Mutual Protection Association, 76 Va. 225, citing 7 Rob. Prac., page 923; Davis’ 
Adm’r v. Thomas, 5 Leigh (Va.) 1; Carroll County v. Collier, 22 Grat. (Va.) 
309. The rule is recognized in the case of Muhleman v. Ins. Co. 6 W. Va. 
508, 523. 

[3] There are repeated holdings of this court that where an issue of fact 
is tried by a court in lieu of a jury, and there has been an omission to introduce 
certain evidence upon which the right of recovery depends, the trial court should 
decline to make a finding or render judgment until it has given the party in 
default an opportunity to submit the evidence necessary to save his case, and 
if, not having done so, it has rendered judgment without development of the 
case upon the proper theories, the judgment will be reversed, and a new trial 
awarded in furtherance of justice. Wholesale Coal Co. v. Colliery Co., 98 
W. Va. 438, 128 S. E. 313, and cases there cited. In the case at bar, the deficiency 
is in the pleadings and not in the proof. The question therefore arises as to 
whether, by analogy to said rule obtaining where essential evidence has been 
omitted, the trial court on its own motion (the plaintiff not having made such 
motion) should have declined to enter judgment without affording opportunity 
to the plaintiff to raise the question of estoppel by a proper replication. There 
are substantial reasons why such course ought not to be sanctioned. 


In the first place, there is the statute already referred to (Code 1923, chapter 
125, section 65) which explicitly and unequivocally requires the plaintiff in 
an action on an insurance policy to present by way of replication any matter 
of estoppel which he expects to rely upon by way of counter attack on the 
defense set forth by the defendant in its specification. The plain meaning of the 
statute is that this should be done in advance of proof. Again, it is only con- 
sonant with orderly procedure that the issues of an action at law should be 
properly developed by the pleadings before proof is taken, and that the issues 
thus developed should be the basis for the determination of the case, certainly 
where no effort is made to amend the pleadings before judgment. If such were 
not the rule, it would be possible for either party to such an action to take a 
new “tack” at any time that he perceived that his contention as already pleaded 
was not faring well. True, under the liberality of equity procedure, pleadings 
generally may be amended to conform to the proof, and causes will be remanded 
for that purpose. Toothman v. Courtney, 62 W. Va. 167, 58 S. E. 915. But 
we are of opinion that the situation at bar is much more strongly analogous to 
that which pertains to pleas autrefois convict and autrefois acquit in our 
criminal procedure than it is to either the amendment of pleadings in chancery 
to conform to the proof, or the remanding of cases to the trial courts to afford 
opportunity to introduce essential evidence which has been omitted. A plea ot 
former jeopardy is essentially a plea of estoppel by record, and is properly raised 
by special plea. II Bishop’s Crim. Pro., §§ 806, 813; II Wharton’s Criminal lvi- 
dence, § 592; Seymour v. Commonwealth, 133 Va. 775, 112 S. E. 806; St 
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Acc.]| Capehart v. Mutual Benefit Health & Accident Ass’n. 585 


Cross, 44 W. Va. 315, 29 S. E. 527; State v. Friedley, 73 W. Va. 684, 80 
S, E. 1112. The failure to plead former acquittal or conviction operates as 
a waiver of that defense. Rickles v. State, 68 Ala. 538. 

There is much authority for the proposition that where parties have had full 
opportunity to raise the question of estoppel by proper pleading, and have failed 
to do so, they are not entitled to the benefit of such estoppel even though the 
same may appear from the evidence. Gulf Red Cedar Co. v. Crenshaw, 169 Ala. 
606, 53 So. 812; Jones v. Peebles, 130 Ala. 269, 30 So. 564; Adkins v. Sims & 
Brown, 129 La. 151, 55 So. 746; Howe v. O’Brien (Tex. Civ. App.) 45 S. W. 
813; McQueen v. Bank of Edgemont, 20 S. D. 378, 107 N. W. 208. On the 
general proposition that a court cannot give weight to matters, though proved, 
not stated in the pleadings nor fairly within their general allegations, see Vansciver 
y. Bryan, 13 N. J. Eq. 434; Moran v. Palmer, 13 Mich. 367; Turley v. Turley, 
85 Tenn. 252, 1 S. W. 891. 

A plea or replication of estoppel is a pleading, in bar of the right of the 
opponent of the pleader. It goes to the very base of the action. Orderly procedure 
at law will not permit a party who has neglected to plead or reply an estoppel of 
his opponent’s right of action or defense, as the case may be, to make no effort 
in the trial court to have the pleadings opened so that such matter of estoppel 
might be properly presented, and then, after an unfavorable decision in the 
trial court, to raise the question of estoppel in the-appellate court, and, because 
the pleadings are insufficient, to have the adverse judgment reversed and the 
case remanded in order to afford opportunity to supplement the pleadings. To 
give sanction to such a course here would go far toward the tearing down of 
the fundamental, reasonable requirements of common-law pleading which have 
been formulated and maintained for the purpose of producing certainty, definite- 
ness, and orderliness in the trial of actions. We must not embark on an un- 
charted sea. There is wisdom in the rule that where matters to which an estoppel 
applies have been specially pleaded, the estoppel must be specially set up in a 
reply or it will be deemed waived. We adhere to that rule. 

[4] It is further suggested that because there was no rejoinder to plaintiff’s 
replication there was no proper issue, hence a mistrial. True, the replication was 
not traversed; but there was a general issue plea upon which there was formal 
joinder of issue. As recited in the order, the submission of the case was to the 
court “to hear and determine the issues raised by the pleadings and the evidence 
herein.” Proof was taken as though the issue on the special pleading was com- 
plete. No objection was made in the trial court or in this court that issue was 
not properly joined on the replication. In such situation a mistrial will not be 
declared. This conclusion is supported by the holdings in Huffman v. Alderson’s 
Adm’r, 9 W. Va. 616, and Henry v. Ohio River Rd. Co., 40 W. Va. 234, 21 S. E. 
863, wherein there arose situations analogous to the one at bar. 

The judgment of the trial court is affirmed. 

Affirmed. 
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AUTOMOBILE. 


GEORGIA CASUALTY CO. v. WALDMAN. No. 6138. 
Circuit Court of Appeals, Fifth Circuit. Oct. 30, 1931. 
53 Federal Reporter (2d) 24. 
1. INSURANCE. 


Permitted uses of insured corporation’s automobile within liability policy 
authorizing use for pleasure and business held not restricted to corporation’s busi- 
ness and pleasure. 

Permitted uses were not restricted to business and pleasure of cor- 
poration alone, for the term “pleasure,” if applied solely to corporation, 
would be meaningless, inasmuch as corporation can have no pleasure, 
and, if the term “business” meant merely corporate business, provision 
for protection of all persons riding in or operating automobile with cor- 
poration’s permission would be largely useless and inoperative. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Evidence showed that insured corporation, through its president having ex- 
clusive charge of automobile, permitted president’s stepson to use automobile, 
making liability insurer liable to injured person. 

Evidence showed that president of insured corporation had exclusive 
charge of automobile, and that he frequently permitted his stepson to 
use it; that on day of accident president, before leaving city, gave step- 
son keys to automobile, telling him he might use it under his grand- 
mother’s direction; and that grandmother permitted stepson to go pleasure 
riding, when injury occurred. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE. 

To permit valid use of insured corporation's automobile, thereby extending 
liability policy to include operator thereof, act of board of directors is unneces- 
sary. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

6. INSURANCE. 


In absence of contrary evidence, fact that insured corporation’s president had 
exclusive charge of automobile and used it at his discretion warranted inference 
that he was authorized to permit stepson to use automobile within liability policy. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from the District Court of the United States for the Middle District 
of Alabama; William I. Grubb, Judge. 

Bill in equity by J. Francis Waldman, a minor, suing by his father and next 
friend, J. R. Waldman, against the Georgia Casualty Company and another. 
Decree for plaintiff, and defendant named appeals. 

Affirmed. 

Marion Rushton, of Montgomery, Ala., for appellant. 

Richard T. Rives, of Montgomery, Ala., for appellee. 

Before Bryan, Sibley, and Walker, Circuit Judges. 

Srptey, Circuit Judge. 


[1-6] J. Francis Waldman, a minor, recovered a judgment for $15,000 against 
Lorry Moore, also a minor, on account of personal injuries on him inflicted 
by Moore in the use of an Essex sedan automobile. Under a statute of Alabama, 
he brought a bill in equity against Lorry Moore and the Georgia Casualty 
Company to have applied to the satisfaction of his judgment insurance carried 
with the Georgia Casualty Company by Dagostin & Angelini Bros., Inc. 4 
corporation, against liability for personal injury accidentally caused by the use 
of the Essex sedan; Waldman contending that the insurance by its terms operated 
also to protect Lorry Moore as an assured. The case was removed to the 
District Court of the United States, where a decree was rendered for Waldman, 
and the Georgia Casualty Company appeals. The contentions of the appellant 
company are that its policy did not protect Lorry Moore as an assured because 
he had not the permission of Dagostin & Angelini Bros., Inc., to use its caf 
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at the time of the injury, and that its use by Lorry Moore for his own pleasure 
was not a use covered by the policy. The policy insured Dagostin & Angelini 
Bros., Inc., among other things, against liability imposed on it by law for 
damages on account of bodily injuries to any person accidentally suffered while 
the policy is in force by reason of the use of the described Essex automobile. 
It continues: “B. Additional Assureds. The insurance provided by this policy 
is so extended as to be available in the same manner and under the same pro- 
visions as it is available to the named assured to any person or persons while 
riding in or legally operating any of the automobiles described in the declara- 
tions * * * provided such operation is with the permission of the named 
assured.” It then provides that it does not cover “while any autmobile insured 
hereunder is being used for any purpose other than specified in declaration No. 
9.” Declaration No. 9 fixes permitted uses for the Essex sedan in these words: 
“(a) Private passenger type automobiles—pleasure and business purposes.” 

Taking up first the question of use, appellant’s contention that the business 
and the pleasure of the corporation alone is meant is untenable. The corporation 
could have no pleasure, and applied to the corporation only that term of the 
contract would be meaningless: If use in the corporate business alone is meant, 
the broad provision for the protection of all persons who use ‘the automobile with 
the corporate permission would be largely useless and inoperative. The words 
are general, and not expressly restricted to the business and pleasure of the 
named assured, but may apply also to permittees who are agreed to be entitled 
to insurance “in the same manner and under the same provisions as it is avail- 
able to the named assured.” These words make it clear that reference is had to 
the business or pleasure also of any person using the car by its permission, 
excluding, of course, uses excepted in other provisions of the policy not quoted 
which have no application here. The case then narrows to the question whether 
Lorry Moore had the permission of the named assured. The evidence shows 
without substantial conflict that Mr. Angelini, the president of the corporation, 
had the automobile in his exclusive charge for business and his personal use as 
he saw fit, and that he frequently gave permission to Lorry Moore, seventeen 
years old, his stepson and a member of his family, to use the car. On Sunday, 
September 1, 1929, Angelini, on leaving the city, gave Lorry Moore the keys to 
the car, and told him he might use the car under his grandmother’s direction. 
There was some discussion about his going to Sunday School and on errands in 
it, but no definite refusal of its use at night or for pleasure. That night the 
grandmother permitted him to go pleasure riding, when the injury to Waldman 
occurred. If Angelini could speak for the corporation, we think this evidence 
showed a permission by the corporation for Moore’s use of the car. The fact 
of, and not the authority for, the permission seems alone to be put in issue by 
the language of the answer, and to have been alone contended over in the trial. 
No question of the president’s authority was raised, nor any evidence introduced 
directly upon it. An issue not set up in the answer cannot be raised on appeal. 
Bates v. Coe, 98 U. S. 32, 25 L. Ed. 68. Nor will an objection ordinarily be 
considered when raised for the first time on appeal, if it could have been re- 
moved by testimony at the trial. Duval Cattle Co. v. Hemphill (C. C. A.) 
41 F.(2d) 433. It is only in exceptional cases that questions not presented nor 
passed upon below are reviewed. Duignan v. United States, 274 U. S. 195, 200, 47 
S. Ct. 566, 71 L. Ed. 996. But, aside from this difficulty, the proven circum- 
stances indicate a complete control over the car given to the president. It surely 
cannot be that an act of the board of directors is necessary validly to permit 
use of a corporation’s automobile as respects such an insurance policy. In none 
of the cases has such a contention been made. The courts, like the appellant in 
framing its answer, have tacitly assumed that permission from some officer or 
departmental manager was sufficient. See note to Stovall v. New York Indemnity 
Co., 72 A. L. R. at page 1394. Thus in Maryland Casualty Co. v. Ronan (C. C. A.) 
37 F.(2d) 449, 72 A. L. R. 1360, any one of the general officers was assumed 
capable of giving permission. In Stovall v. New York Indemnity Co., supra, 
reported in 157 Tenn. 301, 8 S.W.(2d) 473, 72 A. L. R. 1368, a sales manager’s 
permission to his salesman was assumed sufficient. In Peterson v. Maloney, 181 
Minn. 437, 232 N. W. 790, 791, the person in charge of a yacht club’s grounds 
was the source of permission. It was said of him: “Vardon was in charge of the 
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golf grounds and the golf business of the Yacht Club. The car was furnished 
for use in that business and was under Vardon’s control. He acted as the 
representative of the Yacht Club in the matter.” The facts that Angelini was the 
chief officer of the corporation, and in sole charge of the car and using it at 
his discretion, are sufficient in the absence of evidence to the contrary, to afford 
an inference that he was authorized to permit another to use the car. 

[7] Exception is taken to the refusal of the court to permit appellant to ask 
Angelini, when introduced as a witness by it, if he did not, on returning to the 
city the day after the injury, tell Lorry Moore that he had no right to use the 
car. This evidence could have been used only as a contradictory statement of 
Angelini, whose testimony on the stand was to the contrary, but, since he was 
the witness of the appellant, and since appellant did not claim an entrapment by 
the witness, appellant was not at liberty to impeach him. The putting of the 
question was properly refused. 

Judgment affirmed. 


DAVIS et al. v. CALIFORNIA HIGHWAY INDEMNITY EXCHANGE. 
Civ. 6883. 
District Court of Appeal. Second District. Division 1. California. Nov. 19, 1931. 
5 Pacific Reporter (2d) 447. 
1. INSURANCE. 


Policy indemnifying persons injured by insured’s negligence in operating 
automobile owned by insured’s wife in “auto tours,” held not void for want of 
insurable interest (Civ. Code §§ 2551, 2558, 2772). 

Such policy was not void for want of insurable interest of sub- 
scriber under Civ. Code, §§ 2551, 2558, since such a policy was indemnity 
contract against liability of subscriber on account of injuries from use of 
automobile and was governed by law of indemnity as stated in section 
2772. 

(For other cases, sce Insurance, Dec. Dig. § 114.) 

2. INSURANCE. 

Automobile used to return plaintiff from bus in sight-seeing trip abandoned 
because of weather held used in “auto tours” as contemplated by indemnity 
policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Superior Court, Los Angeles County; H. S. Gans, Judge 

Action by George Davis and another against the California Highway In- 
demnity Exchange. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

B. P. Gibbs and Walter W. Little, both of Los Angeles, for appellant. 

E. B. Drake, of Los Angeles, for respondent. 

Conrey, P. J. 


On the 14th day of January, 1925, the plaintiff Nora Ellen Davis, while riding 
in an automobile operated and controlled by one E. B. Brown, doing business as 
“Brown Auto Tours,” received certain physical injuries in an accident which 
resulted from negligent operation of said automobile. At that time there was 
existing and in force the indemnity policy on which judgment has been recovered 
in this action. The policy dated February 15, 1924, was issued to E. B. Brown, 
doing business as Brown Auto Tours of Los Angeles, Cal. Brown was referred 
to therein as “the subscriber.” The policy covered liability of the subscriber for 
injuries resulting from the operation of a certain described Lincoln automobile 
while used in the business of “auto tours.” It was provided that the policy should 
inure to and be for the benefit and protection of “anyone who shall sustain any 
damage or injury * * * by reason of negligence on the part of the driver 
or operator of the motor vehicle described herein, * * * when such motor 
vehicle and the driver or operator of same are duly licensed, have permit issued 
by the authority of the Board of Public Utilities, Los Angeles, California.” In 
this case it is not questioned that at the time of the accident both the vehicle 
and the driver or operator were duly licensed and permitted by the authority of 
said board of public utilities, and in accordance with an ordinance of the city 
requiring such license and permit as a condition for the lawful operation of such 
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automobile. It was provided in the policy that “in case execution against the 
subscriber is returned, unsatisfied in whole or in part in an action brought by 
the injured,” because of insolvency or bankruptcy of the subscriber, “or because 
sufficient property of the judgment debtor cannot be found to satisfy such execu- 
tion, then an action may be maintained by the injured person * * * against 
the Exchange, subject to and under the terms of this contract for the amount 
of the judgment recovered in such action not exceeding the amount herein 
limited or the amount that the subscriber might have recovered against the Ex- 
change under this contract in event the judgment had been fully satisfied against 
him.” 

The plaintiff Mrs. Davis, together with her husband, in an action to recover 
damages for the injuries received by her, obtained judgment against Brown in a 
sum exceeding the amount limited by the indemnity bond, which judgment was 
afirmed on appeal and became final prior to the commencement of the present 
action. Execution was issued on the judgment, and the sheriff having been unable 
to find any property of the judgment debtor duly made return thereon “no 
property found.” Thereafter the plaintiff brought this action to recover on the 
indemnity bond, and recovered the judgment from which the defendant California 
Highway Indemnity Exchange appeals. 

Appellant’s first point is that the policy is void for want of insurable interest 
of the subscriber in said Lincoln automobile. In support of this contention 
reference is made to section 2551 of the Civil Code, which reads thus: “The 
sole object of insurance is the indemnity of the insured, and if he has no 
insurable interest the contract is void.” Also section 2558 of the Civil Code, 
which in part reads thus: “Every stipulation in a policy of insurance for the 
payment of loss whether the person insured has or has not any interest in the 
property insured, or that the policy shall be received as proof of such interest 
* * * is void.” Also we are referred to 14 California Jurisprudence, p. 463, 
where the rule is summarized thus: “The sole object of insurance is the in- 
demnity of the insured; if the insured has no insurable interest in the subject 
of the contract it is void. Accordingly, it is the rule that the insured must have 
such an interest both at the time the contract is made and when the loss happens, 
otherwise there can be no recovery on the policy; and upon this point all the 
authorities agree.” 

As a witness in this action, the said E. B. Brown stated that the said 
Lincoln automobile was not his property; that his wife had bought it with her 
own money and it. was registered in her name. He said, however, that at the 
time of the accident he was using said automobile and that he did use it from 
time to time whenever he had any demand for it to be driven in his business; 
that he did not consult his wife about it or account to her for its use in the 
business, but whenever he wanted the automobile he used it. There being no 
evidence or finding to the contrary, we must assume that said automobile at the 
time of the accident was in fact the property of Mrs. Brown. 

[1] For answer to appellant’s contention it should be sufficient to say that 
this was not a policy of insurance against loss of the automobile or injury 
thereto. The so-called policy was an indemnity contract against liability of the 
subscriber for damages on account of injuries resulting directly from “the owner- 
ship, use or maintenance” of the described automobile; limited, however, to 
casualties suffered during the use of the automobile in the subscriber’s business 
of “auto tours.” Such a contract is governed by the law of indemnity, and the 
rules thereof, as stated in the Civil Code. Section 2772 et seq., Civ. Code. It 


is our conclusion that the policy is not void for want of insurable interest in the 
automobile, 


Counsel for appellant, after stating in his brief his assignment of errors, 
summ: irizes his principal grounds for appeal as follows: “In addition to the 
point that the policy was void for want of an insurable interest, the chief ques- 
tion presented under the above-assignments is whether the terms and conditions 
ot said alleged bond or policy of insurance were fully complied with, viz., 
whether the automobile in question was being used for ‘auto tours’ at the time 
of the accident. If it was not, then said policy has no force or effect under its 
express terms at the time of the accident.” 


\<| A real estate firm, for the purpose of promoting sales, was using the 
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well-known device of offering to the public free rides on a “sight seeing bus.” 
For that purpose solicitors were sent out to make appointments with people for 
sight-seeing trips. The prospective passenger would be given a ticket for the 
trip. On the morning when the trip was to take place automobiles would be sent 
out to the homes of the ticket holders to bring them to the centrally located point 
from which the bus would start. The real estate firm in the instant case con- 
tracted with Brown to furnish such Lincoln car, with a driver, to bring certain 
passengers to the bus. The solicitor went along in order to direct the driver 
to the various locations where the passengers lived. In that way respondent Mrs, 
Davis became a passenger on the day when this accident occurred. When they 
arrived at the location from which the bus was to start, it was decided that on 
account of unfavorable weather the trip of the day would have to be abandoned. 
Thereupon the Lincoln car was started back to return the plaintiff to her home. 
It was on this return trip that the accident occurred. These being the principal 
evidentiary facts in relation to the stated issue, appellant now contends that the 
evidence conclusively shows that the car was not being used in “auto tours,” but 
that plaintiff was merely a passenger in the ordinary sense of one who is a 
passenger in an automobile for hire. Wherefore it is argued that the court 
erred in finding that at the time of said accident said automobile was being used 
for auto tours and was covered by the indemnity policy. It may be conceded 
that at the time of the accident the automobile was being used under a contract 
hiring it for the stated purpose; but the evidence justified the court in finding 
further that said automobile under said contract of hiring was being used for 
touring purposes, and that under the arrangement made with the plaintiff her 
trip or tour of the day was to begin when she left her home and end when she 
was returned thereto. 
The judgment is affirmed. 
We concur: Houser, J.; York, J. 


SCHNEIDER v. AUTOIST MUT. INS. CO. No. 20829. 
Supreme Court of Illinois. Oct. 23, 1931. 
Rehearing Denied Dec. 4, 1931. 
178 Northeastern Reporter 466. 
1. INSURANCE. 
Plaintiff cannot recover against garnishee if defendant could not do so. 


(For other cases, see Insurance, Dec. Dig. § 51414.) 
2. INSURANCE. 


Insurer, not liable to assured because assured prevented defense of insured 
claim, held not subject to garnishment in action by injured party against assured. 
Automobile liability insurance policy provided that assured would 
aid insurer in claims covered by policy. Action on such a claim having 
been started, assured refused to aid the insurer, which, after notifying 
assured that it would not defend action because of his non-cooperation, 
withdrew from case. Judgment was recovered by injured party against 
assured. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Error to First Branch Appellate Court, First District, on Appeal from 
Superior Court, Cook County; Oscar Hebel, Judge. 

Action by attachment by Frederick Schneider against Reuben Allen, in which 
the Autoist Mutual Insurance Company was served as garnishee. Defendant de- 
faulted, and plaintiff recovered judgment against the garnishee. To review a 
judgment of the Appellate Court reversing the judgment against the garnishee 
(259 Ill. App. 543), plaintiff brings certiorari. 

Judgment of Appellate Court affirmed. ; 

Eugene P. Kealy and McKenna & Harris, all of Chicago (Abraham W. 
Brussell, of Chicago, of counsel), for plaintiff in error. 

Joseph H. Hinshaw, of Chicago (Oswell G. Treadway, of Chicago, of coun- 
sel), for defendant in error. 

HEARD, J. ; 

This cause is here on certiorari to the Appellate Court for the First district. 

Plaintiff in error, Frederick Schneider, brought this action of attachment 
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in the superior court of Cook county on a judgment rendered in his favor by a 
New York court against the defendant Reuben Allen. Defendant in error, the 
Autoist Mutual Insurance Company, a corporation, was served as garnishee. 
Allen, served by publication, was defaulted, and the trial was between plaintiff 
and the garnishee; the question being whether the garnishee was indebted to 
Allen. The case was tried before the court without a jury, and there was a finding 
and judgment for $5,000 in plaintiff's favor against the garnishee. It appealed 
to the Appellate Court for the First District, where the judgment of the superior 
court of Cook county was reversed, with a finding of fact that Allen had re- 
lieved the garnishee of liability on the policy, that he could not recover on it, 
and that therefore plaintiff could not recover against the garnishee. 

The record discloses that the garnishee was an Illinois corporation, and had 
no place of business or agents in the state of New York; that the defendant, 
Reuben Allen, was living in New York City and wrote the garnishee at Chicago 
in reference to liability insurance on his automobile, which he was suing in New 
York. On August 22, 1923, the garnishee issued in Chicago its liability policy 
insuring Allen against liability for accidents. The policy was mailed from Chicago 
to Allen in New York, and contained the usual provisions and conditions of such 
policies. While the policy was in force, Allen, in driving his automobile in New 
York, injured the plaintiff, Schneider, who brought suit there against Allen, and 
Allen notified the insurance company. It took charge of the defense, and filed 
Allen’s appearance and answer. Some time after the accident, Allen went to 
Buffalo, N. Y., and counsel for the insurance company went there to see him 
concerning the case. Allen stated that he had no witnesses who would testify 
concerning the accident but himself, and he further stated that he would not 
return to New York City, where the case was pending, when it should be reached 
for trial, giving as his reason that he had been arrested in New York City and 
thrown into jail without reason, and that he would not return under any cir- 
cumstances. Counsel for the insurance company would not defend the New York 
suit, and that it would withdraw from the case. Some time afterwards Allen 
came to Chicago, where counsel for the insurance company again took the matter 
up with him, and Allen again refused to return to New York when the case 
would be tried. The uncontradicted testimony of the general counsel for defend- 
ant in error as to the interview is: “I said to him that he would have to go 
back or we couldn’t defend the suit or wouldn’t defend it, and he said he would 
not go back—that he would die before he would go back. He told me a dozen 
times at that conversation, and I told him then that we would withdraw from 
the suit—we would not defend it.” Some time thereafter the insurance company 
notified its New York counsel of the matter and instructed him to withdraw 
the appearance and answer of Allen and to have nothing more to do with the 
case, and this was done. Several months after this the case was reached for trial. 
Allen was defaulted, no one appearing in his behalf, and judgment in the sum 
of $5,000 was entered against him in favor of Schneider. 


_ |], 2] This is a garnishment proceeding, and it is elementary that plaintiff 
in error could not recover against defendant in error if Allen could not do so. 
In the instant case the policy provided that the assured, Allen, should aid the 
insurance company in securing evidence and in procuring the attendance of 
witnesses in any claim against him which was covered by the policy. The evi- 
dence shows that the only witness who knew about the accident was the assured, 
Allen, and he refused to go and testify on the trial. He was notified upon such 
refusal on two occasions that the insurance company would not defend and that 
it would withdraw from the case. There was no duty resting upon the insurance 
company to cancel the policy, as it might cover other accidents during its life, 
and it had not expired at. the time. The condition of the policy requiring co- 
operation on the part of the assured in the defense of the action brought against 
him by the injured party is one of great importance. Without the presence of 
the assured and his aid in preparing the case for trial, the insurance company is 
handicapped, and such lack of co-operation must result in making the action in- 
capable of defense. The action of Allen in refusing to go to New York on the 
trial of the case there prevented the insurance company from making any de- 


fense. Obviously he could not recover in a suit on the policy, and neither can 
the plaintiff here. 





592 The Insurance Law journal, Vol. 78 [ Mar., 1932 


The judgment of the Appellate Court is affirmed. 
Judgment affirmed. 


TULLAR v. NEW YORK UNDERWRITERS’ INS. CO. No. 41087 
Supreme Court of Iowa. Dec. 16, 1931. 
239 Northwestern Reporter 534. 
1. INSURANCE. 
Showing that automobile was gone without owner’s knowledge or 
created prima facie case in action on automobile theft policy. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
2. INSURANCE. 

Insurer claiming automobile was taken by one without intent to steal had 
burden of sustaining claim by preponderance of evidence to defeat recovery on 
theft policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. 


Whether insurer has overcome presumption of theft of car taken without 
owner’s consent presents question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 
6. INSURANCE. 


Instruction, in action to recover on automobile theft policy in respect to pre- 
sumption arising out of showing that car was taken without owner’s consent, held 
erroneous. 

Instructions taken as a whole in respect to insured’s burden of show- 
ing that one who took car had intention to steal it and convert it to his 
own use would leave jury to think that, in order to recover, the insured 
would have to show that one taking car intended permanently to deprive 
insured thereof, and that, if he failed to so show, he could not recover, 
regardless of fact that insured by showing loss of car without his 
knowledge or consent had made a prima facie case. 


(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from District Court, Webster County; Sherwood A. Clock, Judge. 

Action on a theft policy held by the plaintiff. The case went to a jury, 
which returned a verdict for the defendant. Plaintiff appeals. 

Reversed. 

Mitchell & Mitchell and Price & Burnquist, all of Ft. Dodge, for appellant. 

Helsell, McCall & Dolliver and George H. Bradshaw, all of Ft. Dodge, tor 
appellee 

ALBERT, J. 

On the 4th day of November, 1929, defendant company issued to the plaintiff 
a policy of insurance covering his automobile (a Chrysler 1930 Royal sedan) 
insuring the plaintiff against loss by theft, robbery, and pilferage. 

On the evening of January 18, 1930, about 8 o'clock p. m, plaintiff parked 
his car on Central avenue between Fifth and Sixth streets in the city of Ft. 
Dodge. Thereafter, under plaintiff's direction, a boy took the car and took 
plaintiff’s daughter to her home in said city, and returned the car about 10:30 
p. m. to where it was originally parked by the plaintiff in front of the pool 
hall. Plaintiff was in the pool hall when the car was parked by the boy, and 
about the time last named he called his daughter over the telephone. When he 
came from the pool room the car was gone. 

The evidence tends to show that whoever took the car did so without the 
knowledge or consent of the plaintiff or any member of his family or employee 
The car was wrecked about sixteen miles east of Ft. Dodge on the road to 
Webster City. 

Plaintiff’s theory of the case is that, when he showed the disappearance of 
the car without his knowledge or consent and the circumstances surrounding the 
same, he had made a prima facie case. Defendant’s theory is that the plaintitf 
must go one step further and show that whoever took the car took it with intent 
to steal, and they seek to prove by their evidence that one John Hoyer was the 


consent 
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party who stole the car, and at the time he stole it he was so drunk he could 
not have an intention to steal. 

Any one conversant with the elementary principles of law would not question 
that, in order to establish a theft, it is necessary that the party who took the 
property had an intention to steal the same. 

In the case of Weir v. Central National Fire Insurance Co., 194 Iowa, 446, 
189 N. W. 794, 795, we had a similar proposition under a similar policy. With 
reference to the plaintiff’s right to recover, we said: “In order for him to recover, 
it would have been enough for him to show by a preponderance of evidence 
that the car was deposited or left in the shop by him or by his agent, and that 
the next morning it was gone or had disappeared without the knowledge or 
authority or agency of any one authorized to permit it. Such circumstances 
would have given rise to a presumption of theft by some one, and in the absence 
of evidence otherwise explanatory of the disappearance of the car it would en- 
title the owner to recover on his insurance policy against theft.” 

This seems to be a correct statement of the rule in relation to such a situa- 
tion. See Corporation of Royal Exchange Assurance of London v. Puckett (Tex. 
Civ. App.) 246 S. W. 705; Price v. Royal Ins. Co. Ltd., of Liverpool, 119 Wash. 
93, 204 P. 803, 24 A. L. R. 731; Bird v. St. Paul Fire & Marine Ins. Co., 218 Mich. 
266, 187 N. W. 265; Blashfield, Encyclopaedia of Automobile Law, vol. 3, p. 2612; 
State v. Manly, 233 N. W. 110; State v. Huss, 210 Iowa, 1317, 232 N. W. 692. 

[1] In short, when the plaintiff establishes the fact that the car was gone 
irom the place where he left it, without his knowledge or consent, the law raises 
a rebuttable presumption that whoever took it did so with intent to steal the 
same, and, when the plaintiff has established such facts, he has made a prima 
facie case. The defendant is thereupon called upon to overcome such presump- 
tion with his evidence, if possible. 

[2] The defendant in the case at bar attempted to do this under a claim 
that one John Hoyer was the party who took this car, and, second, that said 
Hoyer had no intention whatever to steal the same. Defendant seeks to prove 
this by showing that Hoyer was so drunk at the time in question that he could 
have no intention to steal, and the court told the jury that the burden was on 
the defendant to sustain this claim by a preponderance of the evidence. 


We think this is a correct statement of the law. Turning now to the evi- 
dence, the only evidence in the case touching the question as to who stole the 
car is the testimony introduced by the defendant in which one witness testified 
that he was close to the place where the accident occurred, and, when he reached 
the scene of the accident, Hoyer “was laying in the front seat of the car.” He 
stated it again: “I found John Hoyer in the car and knew who he was. I 
pulled him out of the front door of the car.” The car referred to by this witness 
was the car in controversy herein. 

[3] Hoyer testified that he was drunk at the time he left home, and had 
no recollection whatever of having been in this car or having taken it, or of 
the facts surrounding the wreck. In spite of the drunken condition, however, 
which he claims existed, in answer to the questions of the defendant he testified 
that he did not take the car and had no intention to steal the same. Whether 
or not he is to be believed in these statements was purely a jury question under 
proper instructions, and whether or not the defendant has met its burden of 
overcoming the presumption aforesaid in favor of the plaintiff was also a jury 
question 

The court, of course, was right in its instruction when it said, in substance, 
that the burden was on the plaintiff to show that whoever stole this car at the 
time had an intention to steal the same and convert it to his own use, but he 
should also in the instructions have given the plaintiff the benefit of the pre- 
sumption above referred to. If the jury concluded that the defendant had failed 
to establish that John Hoyer took the car without intent to steal, then the plain- 
tiff, having made a prima facie case, would be entitled to recover. 

This idea is not covered by the instruction. The instructions, taken as a 
whole, would lead the jury to think that, in order to recover, the plaintiff would 
have to show that John Hoyer intended permanently to deprive Tullar of his 
car, and. if he failed so to show, then he could not recover. This question of 





594 The Insurance Law Journal, Vol. 78 [Mar., 1932 


intent to steal seems to be overemphasized in the instructions. There are other 
elements involved in the question of theft which are of equal importance as an 
intention to steal. Under one instruction the court said: “The fact that the 
plaintiff's car was found in the possession of John Hoyer at the scene of the 
accident does not alone and of itself raise the presumption that he obtained pos- 
session of it by larceny.” 

[4] When the court attempted to instruct as he.did in this instruction on 
the question of possession of recently stolen property, he should have fully coy- 
ered the subject, and, while the instruction as given is technically accurate, yet 
it is well settled in this state that the unexplained possession of recently stolen 
property may be found by the jury to be sufficient evidence of larceny. State 
v. Bohall, 207 Iowa, 219, 222 N. W. 389; State v. Brady, 121 Iowa, 561, 97 N. W. 
6252 LR. A. N.S.) 199. 

In instruction 9 the court said: “To be a theft, under the terms of the in- 
surance policy in question, there must have been the intention on the part of 
John Hoyer to permanently deprive E. Tullar of his car. It is not enough in 
this case that the act of John Hoyer in taking said car, if he did take it, was 
wrongful and unlawful, and plaintiff must go further and prove there was a 
theft of the car by the said John Hoyer.” 

[5] This instruction is written wholly on the assumption that John Hoyer 
was the person who took this car. The question of whether or not he was such 
person was a question for the jury, and the court had no right to assume, as it 
did in the first part of the instruction, that John Hoyer was the person who took 
this car. 

To state it in another way: The plaintiff had made a prima facie case here 
by showing the loss of his car without his knowledge of consent, and defendant 
asserted that John Hoyer was the person who took the car, but he had no in- 
tention to steal it when he took it. If the defendant failed to make good on 
this contention, then plaintiff’s prima facie case has not been met and overcome; 
hence the instruction which seemed to limit the plaintiff’s right to recover to 
the question of whether John Hoyer had an intent to permanently deprive Tul- 
lar of his car is erroneous, because, as said, if the defendant failed to make 
good on its contention as to John Hoyer’s being the party who took this car, 
the plaintiff would then be in a position where he was entitled to a recovery 
upon his prima facie case already made. 

[6] We think the instructions, as given, are prejudicial to the rights of the 
plaintiff, and the motion for a new trial should have been sustained. 

Some other questions are raised, but, as they are not likely to arise on a 
retrial, we do not pass on them. 

Reversed. 

Faville, C. J., and Stevens, De Graff, and Wagner, JJ., concur. 


DAIRY FERTILIZER CO. v. AMERICAN INS. CO. No. 3867. 
Court of Appeal of Louisiana. Second Circuit, First Division. Dec. 9, 1931. 
138 Southern Reporter 154. 
1. INSURANCE. 


Insurer was not liable for theft of automobile by chauffeur, for president of 
insured corporation, directed to return automobile to garage. 

The policy provided that insurer would not be liable for theft, rob- 
bery, or pilferage by any person or persons in assured’s household or in 
assured’s service or employment. 

(For other cases, see Insurance, Dec. Dig § 425.) 
2. INSURANCE. ; ; ; 
Chauffeur for president of insured corporation, directed to return automobile 
to garage, was “in assured’s service” as respected liability on theft policy. 
(For other cases, see Insurance, Dec. Dig § 425.) 
Appeal from City Court of Shreveport; David B. Samuel, Judge. 


Suit by the Dairy Fertilizer Company against the American Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 
Reversed, and suit dismissed. 


Jackson & Smith, of Shreveport, for appellant. 
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Edward Barnett, of Shreveport, for appellee. 

TALIAFERRO, J. ‘ 

Plaintiff obtained from defendant a policy of insurance on its Chevrolet 
truck, under which defendant company agreed to indemnify plaintiff against loss 
resulting from “theft, robbery or pilferage.” On August 30, 1929, the truck was 
left by some one on the driveway at the residence of Mr. C. V. Ratcliff, who is 
president of plaintiff company, in the city of Shreveport. Mr. Ratcliff instructed 
his yardman and chauffeur, a negro, to drive the truck to the garage of plaintiff, 
but, instead of doing this, the negro drove it to Bradley, Ark., about one hundred 
miles distant, where it was recovered. 

Plaintiff contends that, under these facts and circumstances, the truck was 
stolen, and that the negro’s acts amounted to theft, within the meaning and under 
the terms of the policy of insurance, and instituted this suit to recover the amount 
of damages alleged to have been inflicted upon the truck while under the control 
and in the possession of the alleged thief, and for expenses incurred in having 
the truck returned to Shreveport. 

[1] We quote the provisions of the policy bearing directly upon the issues 
presented by the pleadings and briefs of both sides, viz.: 

“G Theft, Robbery and Pilferage (Restricted Form) : 

“Theft, Robbery and Pilferage, excepting by any person or persons in the 
Assured’s household, or in the Assured’s service or employment, whether the 
theft, robbery or pilferage occurs during the hours of such service or employment 
or not; and excepting loss suffered by the Assured from voluntary parting with 
title and/or possession, whether or not induced so to do by any fraudulent scheme, 
trick, device or false pretense or otherwise; and excepting in any case, other than 
the theft of the entire automobile described herein, the theft, robbery or pilferage 
of tools, repair equipment, motor meters, extra tires and/or tubes and/or rims 
and/or wheels and/or extra or ornamental fittings. 

“This policy does not insure against the wrongful conversion, embezzlement 
or secretion by a mortgagor, vendee, lessee or other person in lawful possession 
of the insured property under a mortgage, conditional sale, lease or other con- 
tract or agreement, whether written or verbal.” 

Defendant denies liability to any extent for the damages claimed by plaintiff 
and asserts: (1) That the taking of plaintiff's truck by the negro man and driving 
it to the state of Arkansas was not theft under the policy of insurance; and (2) 
that as the negro man was authorized by plaintiff's own president to take pos- 
session of the truck, even though he disobeyed instructions, in doing so he was in 
the service of plaintiff; and (3) that the act of Mr. Ratcliff in delivering the 
truck to the negro amounted to “a voluntary parting with the possession” of the 
truck, and in either contingency there is no liability on part of defendant. 

[2] It will be observed from a reading of the quoted provisions of the policy 
that it is restrictive, not general. If an employee or other person in the service of 
the assured steals the insured property, there is no liability on the part of the in- 
surer. In the instant case, it is obvious that the act of Mr. Ratcliff in directing 
the negro to drive the truck to the owner’s garage for safekeeping was for the 
benefit of his company and done in his official capacity, and technically, at least, 
the negro was in the service of the plaintiff. A service was being done for plain- 
tiff by both its president and the negro. Under these circumstances, it seems to us 
quite clear that within the purview of the terms of the policy of insurance this 
negro was “in the assured’s service,” and, regardless of whether or not there was 
theft of the truck, within the meaning of that term, as employed in the policy, no 
liability attaches to defendant. 


Plaintiff relies upon the case of Miller v. Newark Fire Ins. Co., reported in 
12 La. App. 315, 125 So. 150 as sustaining its position. We have no criticism to 
offer to the court’s holding in that case, but, on the contrary, agree with that de- 
cision for the very sound reasons therein assigned, but the facts of that case are 
entirely different from those of the case before us. ‘The facts of the present case 
are exceptional. The alleged thief was in the employment of plaintiff’s president, 
who had the right to engage persons to operate and drive and look after his com- 
pany’s vehicles, and his acts in so doing were the acts of his company, and the 


Persons so engaged, even though temporarily, were in the service: of plaintiff com- 
pany 
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The reason for the stipulation in the policy, that no liability shall attach in 
event the insured property is stolen by one in the household, service, or employ- 
ment of the insured, is obvious. Persons sustaining such relationship to the in- 
sured have liberal authority to take possession of and operate motor vehicles of 
the insured and therefore the opportunity for theft of such vehicles is almost un- 
limited. It is against this condition and this possibility that the insurer has sought 
to protect itself, and has agreed only to indemnify the owner for the theft of the 
insured property, or for its damage while in the possession of the thief, when the 
theft has been committed by one not in the household, service, or employment of 
the insured. 

In the case at bar, the president of the insured, acting for it, assumed respon- 
sibility for delivering into the physical possession of the insured, through his own 
employee, its own property, and made it possible that the property be stolen by 
his own selection. 

For the reasons herein assigned, the judgment of the lower court is reversed, 
annulled, and set aside, and plainitiff’s suit dismissed at its cost. 


BOYER v. MASSACHUSETTS BONDING & INS. CO. 
Supreme Judicial Court of Massachusetts. Essex. Dec. 3, 1931. 
178 Northeastern Reporter 523. 
2. INSURANCE. 


In suit to reach proceeds of statutory indemnity policy, evidence held to 
show insured’s automobile was operated with his implied consent at time it struck 


plaintiff’s intestate (G. L. c. 90, § 34A, as added by St. 1925, c. 346, § 2, as 
amended). 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
3. INSURANCE. 

In suit to reach proceeds of statutory indemnity policy, general finding that 
insured’s son was authorized to permit others to use insured’s automobile im- 
ported finding of subsidiary and essential facts necessary to support conclusion 
(G. L. c. 90 § 34A, as added by St. 1925, c. 346, § 2, as amended). 

Fact that the right to use insured’s automobile by others was not 
given by insured “by letter” and “in detail” did not prevent finding from 
other evidence that insured knew what his son had done, and it could 
be found that insured assented to use of automobile by others, although 
details of that use were not specifically authorized. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from Superior Court, Essex County; Donahue, Judge. 

Suit by Rose Boyer, administratrix, against the Massachusetts Bonding & 
Insurance Company. From a decree in favor ot the plaintiff, defendant appeals. 

Affirmed. 

M. A. Sullivan, of Lawrence, for appellant. 

J. A. O’Mahoney, of Lawrence, for appellee. 

CarrouL, J. 


The plaintiff's intestate died from injuries received when, on October 3, 
1928, he was struck by an automobile owned by Charles S$. Brown, herein re- 
ferred to as the insured, and operated at the time by one Lloyd Carter. The 
plaintiff recovered judgment against Carter. The present suit in equity was 
brought to reach and apply the proceeds of a policy of liability insurance, issued 
by the defendant to Brown, in statutory form, in accordance with the motor 
vehicle liability statute. The policy provided indemnity “to the insured and any 
person responsible for the operation of the insured’s motor vehicle with his 
express or implied consent against loss by reason of the liability to pay damages 
to others” for injuries or death. Section 34A of G. L. c. 90, inserted by St. 1925, 
c. 346, § 2, amended by St. 1926, c. 368, § 2, and St. 1928, c. 381, § 4. 

The question to be determined is, Was the motor vehicle at the time of the 
accident operated with the express or implied consent of the insured? 

It appears that William H. Brown, son of the insured, removed the vehicle 
with the consettt of his father about the first of June, 1928, from Mattapan to 
New York where William H. was employed. Chester Carter, a brother o! Tloyd 


Auto. | Boyer v. Massachusetts Bonding & Ins. Co. 597 


and son of Edwin L. Carter of Methuen, was employed by William H. Brown in 
New York, and was authorized by him in October, 1928, to take the vehicle “on 
* * * [his] vacation and use it and after * * * [he] used it to leave it at * * * 
[his] father’s house and let them use it, * * * [his] father and brother, and 
to sell it if they could.” When Chester Carter returned to New York he left 
the automobile with his father and brother and told them “to use it and sell it 
if. they could.” William H. Brown testified that the motor vehicle was an 
expense to him in New York, that he gave permission to Chester Carter to take 
it on his vacation and when the vacation was passed “to leave it at his [Carter’s] 
home for his father to use and his brother.” It was left in the care of Edwin 
L. Carter, the father of Chester and Lloyd. William H. Brown further testified 
that he corresponded by letter with his father, the insured; that the letters were 
lost; that his father by letter authorized him “to let Chester take the car to his 
home as * * * [William H.] outlined then and to leave it there”; that he had 
outlined in his letter to his father that Chester, when his vacation was finished, 
was to leave the vehicle “with his brother and father and they could use it.” 
He was asked: “Did he talk about the use of the car?” and he answered: “Yes, 
they were to use it; they could use it.” The insured testified that in his cor- 
respondence with his son, permission was given to Chester Carter to take the 
car to Methuen to use it and to leave it there with his father and brother who 
were to try to sell it, and in the meantime “They were to have the use of it.” 

The judge found that at the time of the accident the motor vehicle insured 
by the defendant was in use by Edwin L. Carter “to take himself and two 
others to work”; that it was at the time operated by Lloyd Carter; that the 
vehicle had been stored by Chester Carter near his father’s residence, in the 
care of his father; that the father had the right to use the motor vehicle, but no 
authority was given by Chester to his brother Lloyd to drive or use the car. 
The judge also found that the use of the automobile by Edwin L. Carter, at the 
time of the accident, in the manner above described, was authorized by Chester 
Carter, because he had given his father general authority to use the automobile 
without any restrictions as to who should drive it; that William H. Brown 
authorized Chester Carter to take the car to Massachusetts and authorized and 
ratified its storage there and its use by Chester’s father “in the manner above 
set forth.” The judge made this finding: “While I do not find that the assured 
by letter authorized in detail the above use of the automobile as testified to by 
the assured and his son, I find that William H. Brown was given the full use and 
custody of the car by his father and that his acts with respect to the car above 
stated were within his authority. I therefore find that at the time of the acci- 
dent the car was being used with the consent of the assured.” It was also found 
that neither Edwin L. Carter nor Lloyd Carter was, at the time, licensed to 
operate motor vehicles; that a passenger in the rear seat was duly licensed to 
operate such vehicles, but that Lloyd Carter was not riding with or accompanied 
by a licensed operator within the meaning of G. L. c. 90, § 10 and amendments 
thereof; that Edwin L. Carter knew that Lloyd had no license; that Lloyd had 
on several occasions driven the automobile, with the knowledge of his father, 
while his brother Chester was in Massachusetts, but only when accompanied by 
Chester 

A decree was entered for the plaintiff and the defendant appealed. 


[1] The evidence is reported. The findings of the trial judge will not be set 
aside where the evidence is in large part oral, unless from an examination of it 
we are satisfied that the conclusions of the judge were clearly wrong. Duggan 
v. Adams, 272 Mass. 311, 172 N. E. 81. 

[2} We agree with the findings of the judge. There was evidence that the 
motor vehicle, at the time of the accident, was in use by Edwin L. Carter to 
convey him and Lloyd, as well as one Giles, who was on the rear seat, to their 
places of employment; that the motor vehicle was stored in the care of Edwin L. 
Carter, who had the right to use the car; that this use meant its operation by 
his agent; that although no authority was given to Lloyd by his brother to drive 
it, as the father had the right to use it without any restrictions as to the person 
who was to operate it, the general authority given the father to use the car 
conferred upon him the right to intrust its operation to his son Lloyd. There 





598 The Insurance Law Journal, Vol. 78 [Mar., 193z 


was evidence to warrant the finding that William H. Brown gave Chester author- 
ity to take the vehicle from New York to Massachusetts and to place it in his 
father’s care, with the right to use and operate it as his agent, and that these 
acts were ratified by William H. Brown. While the father did not “by letter” 
authorize “in detail the use,” as testified by the insured and his son, the insured 
did give to his son the full use and custody, and the son’s acts, as “above stated,” 
that is, his acts in authorizing and ratifying the storage and use of the vehicle 
by Edwin L. Carter in the manner described, were, according to the judge's 
findings, within the authority given William H. Brown by his father. 

[3] The fact that the right to use the vehicle by the Carters was not given 
“by letter” and “in detail” did not prevent the judge from finding as a fact from 
the other evidence in the case that the insured knew what his son had done, and 
it could be found that he assented to the use of the vehicle by the Carters, 
although the details of that use were not specifically authorized. The general 
finding that the acts of the subsidiary and essential facts necessary to support this 
conclusion. Putnam v. United States Trust Co., 223 Mass. 199, 201, 111 N. E. 
969. 

[4] The judge evidently did not find that the letters were as specific as tes- 
tified to by the insured and his son; but he could have found, as he did, that 
the use and the custody given to William H. Brown were of such a nature that 
he might act as he did in approving and ratifying the storage of the vehicle by 
the Carters, even if there were no evidence of express authority by the insured 
to his son approving what he did in consenting to the use of the car by Edwin 
L. Carter. The implied authority of the insured’s son could be found as a fact 
from all the evidence in the case, including the circumstances that the Browns 
were in communication with each other, and that the insured assented to the 
taking of the vehicle to Methuen by Chester Carter, with “the idea of selling 
it,’ and that it was to be used in the meantime, although he did not in detail 
know the particular use that was to be made of the vehicle, or who was to 
operate or use it. See in this connection Lovell v. Williams, 125 Mass. 439; 
Whittier v. Child, 174 Mass. 36, 54 N. E. 344; American Mining & Smelting 
Co. v. Converse, 175 Mass. 449, 56 N. E. 594. 

If the insured merely gave his son the right to use the vehicle, the son’s 
authority to do what he did would not be inferred from this fact alone; but 
there was evidence that William H. Brown was not merely a bailee, he was the 
agent of his father, with “full use and custody” of the motor vehicle, and was 
at least impliedly authorized to place it with the Carters to sell it if they could, 
and to operate and use it while in their custody, although it was not known by 
him that Lloyd Carter was to operate it. The motor vehicle was_ therefore 
operated at the time of the accident with the implied consent of the insured. 

[5] Edwin L. Carter did not cease to use the car and to operate it, with the 
consent of the owner, because neither he nor Lloyd Carter was licensed to 
operate. The cases relied on by the defendant have been considered. They are to 
be distinguished on the facts. In so far as any of them appear to be in conflict 
with what is here decided, we must decline to follow them. 

Decree affirmed with costs. 


ROGERS v. YOUNGS et al. No. 202. 
Supreme Court of Michigan. Dec. 8, 1931. 
239 Northwestern Reporter 511 
INSURANCE. 

Insurer defending assured under automobile liability policy indemnifying in- 
sured against loss from legal liability for personal injuries to others held liable 
upon policy upon rendition of judgment against assured without assured’s payment 
thereof, although policy contained “no action clause.” 

(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Allegan County; Fred T. Miles, Judge. 

Action by Amelia Rogers against Ralph Youngs, wherein the Central Mutual 
Auto Insurance Company was garnisheed. From a judgment against garnishee, !t 
appeals. 

Affirmed. 

See, also, 252 Mich. 420, 233 N. W. 365. 
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Argued before the Entire Bench. 

Mason, Alexander, McCaslin, Cholette & Mitts, of Grand Rapids, for appell- 
ant. 
Leo W. Hoffman and Clare E. Hoffman, both of Allegan, for appellee. 

Wiest, J. ‘ 

Upon a judgment, affirmed by this court (Rogers v. Youngs, 252 Mich. 420, 
233 N. W. 365), plaintiff sued out a writ of garnishment against the Central Mu- 
tual Auto Insurance Company, defendant Youngs’ insurance carrier. 

The insurance company denied liability, asserting that it indemnified defend- 
ant Youngs against loss only and he has suffered no loss because he has not paid 
the judgment. In other words, the insurance company contends that, under the 
terms of the policy, it owes defendant Youngs nothing and will not owe him any- 
thing unless and until he pays the judgment. 

Judgment: to the contrary was entered, and defendant insurance company 
prosecutes this appeal. 

The policy in the instant case was an undertaking to “indemnify the Assured 
against loss by reason of legal liability to others for bodily injuries.” It required 
immediate written notice of an accident and of any suit and promised to defend 
and stand the expense, inclusive of court costs and interest accruing after judg- 
ment. 

It promised to pay the assured any loss covered by the policy “within ninety 
days from the time the amount of such loss shall have been determined.” 

It defined the word “indemnify” to mean to reimburse, and it provided that: 
“No action shall lie against the Company to recover under any claim or for any 
loss defined herein unless brought after the amount of such claim or loss shall 
have been fixed and rendered certain either by judgment against the Assured, af- 
ter trial, or by agreement between the Assured and claimant, with the written con- 
sent of the Company. * * *” 

Mr. Youngs notified the insurance company of the accident and of the suit 
against him, and the company employed counsel, defended the suit in the circuit 
court, and prosecuted review in this court. ; 

After judgment in the circuit court, we decided a like issue and contention 
in Kipkey v. Casualty Association of America, 255 Mich. 408, 238 N. W. 239, 78 
Insurance Law Journal 191. The opinion in that case is readily accessible, con- 
siders every point in this case involved, and we reaffirm what we there said. Un- 
der that holding the garnishee defendant herein is liable. 

The judgment is affirmed, with costs. 

Butzel, C. J., and Clark, McDonald, Potter, Sharpe, North, and Fead, JJ., 


concur. 


COMMERCIAL STANDARD INS. CO. v. E. P. MCKNIGHT CHEVROLET 
CO. No. 2126. 
Court of Civil Appeals of Texas. Beaumont. Nov. 5, 1931. 
Rehearing Denied Novy. 25, 1931. 
43 Southwestern Reporter 636. 
10. INSURANCE. 

In action on fire policy, evidence disclosing insured’s possession of automobiles 
destroyed held to establish prima facie case of ownership. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

ll. INSURANCE. 

Where amount of loss under fire policies was by agreement submitted to 
appraisers appointed pursuant to policy, award held to sufficiently determine 
amount of damages as basis for judgment. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Appeal from District Court, Nacogdoches County; J. W. Bates, Judge. 

_ Suit by the E. P. McKnight Chevrolet Company against the Commercial 
Standard Insurance Company. Judgment for the plaintiff, and the defendant 
appeals. 

\ffirmed. 


. \V. Porter Bondies, of Dallas, Adams & McAlister, of Nacogdoches, and 
Barnes & Barnes, of Beaumont, for appellant. 
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J. J. Collins, of Lufkin, and A. T. Russell, of Nacogdoches, for appellee. 

WALKER, J. 

This was a suit by appellee against appellant upon a policy of fire insurance. 
In its original petition, appellee, E. P. McKnight Chevrolet Company, alleged 
that it and appellant, Commercial Standard Insurance Company, were each 
private corporations. For cause of action it alleged that on or about the 8th day 
of August, 1929, appellant issued to it a policy of fire insurance in the sum of 
$10,000 covering certain automobiles, insuring them against loss by fire, the 
policy stipulating that, in the event of a fire, if the parties were unable to 
agree on the amount of damages, they should appoint a board of appraisers, and 
that its findings should be binding upon both parties; on the 10th day of Novem. 
ber, 1929, while the policy was in force, appellee’s automobiles covered by this 
policy of insurance were destroyed by fire; after the loss, plaintiff gave due notice 
thereof to appellant in writing, and, within sixty days, furnished appellant proof 
of loss in writing; appellant and appellee were unable to agree upon the amount 
of the damages, and in writing appointed appraisers to estimate the loss: said 
appraisers discharged the duties imposed upon them by appellant and appellee 
and duly appraised, estimated and determined the amount of the loss and filed 
with said parties a report of their appraisement, fixing appellee’s damages at the 
sum of $7,242. The prayer was for judgment for the amount of damages fixed 
by the appraisers. 

Appellant answered admitting that the appraisers were duly appointed, that 
they duly qualified as such, and met and appraised the automobiles and delivered 
to each party a copy of the appraisement, but, because the appraisement had 
not been filed with the clerk of the district court, it prayed that appellee’s suit 
be dismissed. Appellant further answered by general demurrer, general denial, and 
specially that appellee breached certain warranties of the policy, and, further, 
that appellee set fire to and burned its automobiles for the purpose of collecting 
the insurance. The trial was to a jury with verdict instructed in favor of ap- 
pellee. Judgment was accordingly entered, from which appellant has duly pro- 
secuted its appeal to this court. 

Opinion. 

[1-5] Appellant’s first two propositions are to the effect that the court erred 
in overruling its motion for continuance, which was, in substance, as follows: 
Adams & McAlister of Nacogdoches were attorneys for appellant, but only to 
assist the Hon. W. Porter Bondies of Dallas in the trial; Bondies was leading 
counsel and had prepared the case for trial and knew all the details of appel- 
lant’s defense, and by their employment Adams & McAlister were only to assist 
him in the trial of the case, the selection of the jury, etc.; Adams & McAlister 
were not acquainted with the facts of the case and were not prepared to try the 
case in the absence of W. Porter Bondies, leading counsel; W. Porter Bondies 
had with him at Dallas all the record in the case, “that said Bondies has all of 
the policies, receipts, proof of loss and other necessary instruments as had been 
requested by the plaintiff to be produced”; that he also had certain evidentiary 
papers relating to the cancellation of a former policy issued to appellant show- 
ing breach of certain warranties in the policy in controversy, but the nature of 
this documentary evidence was not disclosed by the motion; Bondies had with 
him at Dallas the report of investigation of appellant’s witnesses by whom ap- 
pellant intended to show that the fire was fraudulently caused by appellee. It was 
recited in the motion that appellant expected to show by the witness Campbell 
“that the fire as consumed the property was put out and that it was a scheme 
to burn the property for the insurance,” but the motion did not disclose the 
details of the testimony of this witness on this issue; “that this case was set 
at a former day of the term for this day and that on the second day of October 
the case of John Morgan v. the State, a criminal case, was called for trial and 
Adams and McAlister were counsel for the defendant, and after writing a 
motion to continue on account of the absence of several witnesses and after pre- 
senting the same to the Court, the defendant’s attorney S. M. Adams, in_ this 
cause, was of the opinion that the motion had been overruled and that the State 
and defendant had been put to trial in the Morgan Case, as aforesaid, and that 
while in the office after the overruling of the defendant’s motion for continuance 
in the Morgan Case, the defendant’s attorney, W. Porter Bondies, called the 
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ofice of Adams & McAlister and was informed that the case of the State of 
Texas v. John Morgan, had gone to trial and that there was no need for him 
to come, as the case of State v. Morgan, would consume the balance of the 
week and that at the time of making this statement the defendant’s attorney, 
S. M. Adams, believed that the motion had been overruled and that the case 
had gone to trial, and believed so at the time of telling said Bondies not to 
come, in that he was preparing then to leave and come to Nacogdoches for the 
trial; that on notifying said Bondies of the criminal case going to trial and 
consuming the balance of the week, stated that he would get in touch with the 
witnesses when he had been informed of the resetting and have them present, 
and that defendant’s counsel, Adams & McAlister, made this statement to said 
Bondies believing that they were then in trial of the Morgan Case, and that it 
would work and make manifest a hardship on the defendant on account of the 
action of said Adams & McAlister in notifying the said Bondies not to come, 
in that it was the understanding that he was to notify the witnesses not to 
come, and that none of them are present and that it is supposed that said Bondies 
did notify and inform the witnesses to wait until another day to come to Nacog- 
doches, as the defendant cannot say through Adams & McAlister if he did or 
did not, but that they verily believe that after being told that the criminal case 
was in trial and would consume the balance of the week, that he did so notify 
the witnesses, as they are not present.” 


The motion also stated that George Grimes and O. H. Fisher were important 
witnesses for appellant; that they were in attendance upon court at a former 
day of the term, and, by virtue of an understanding between these witnesses and 
Mr. Bondies, they were to be in attendance on the day the motion was pre- 
sented. It was again stated in the motion that the witness Campbell “will testify 
with reference to the burning of the car by plaintiff belonging Killian in Cherokee 
County, Texas, and that he possesses the facts and circumstances that would 
show that the plaintiff was instrumental in the burning of this car and that the 
insurance was collected by plaintiff for said car; and will further testify that the 
proof of loss was prepared by said Campbell and in making up and presenting 
the same to defendant that the plaintiff fraudulently misrepresented the burning 
and that this transaction as had in its entirety is within the knowledge of W. 
Porter Bondies and said Campbell.” As to the witness Fisher, the motion stated 
that Adams & McAlister, as local counsel presenting the motion, were not in 
position to set out and state the details of Fisher’s testimony, but that they were 
informed and believed that he would testify to facts occurring the night of he 
fire that “will establish a circumstance in the defendant’s claim that the fire 
was of an incendiary nature.’ The motion then stated the nature of this testi- 
mony merely as a conclusion on the part of appellant’s counsel which, as pre- 
sented, was without probative force upon the issue of an incendiary origin of 
the fire. The motion stated further that the witness George Grimes would testify 
that “on the afternoon before the fire all of the 1928 model second hand cars 
were moved out of the warehouse and stored in the garage or carried off by 
various employees and that nothing but the wrecks were left in the warehouse.” 
In this connection it should be said that appellant, by its answer, made no at- 
tack on the award of the appraisers. 

Appellant answered this motion as follows: (a) This suit was filed on July 
8, 1930; defendant filed its original answer on September 1, 1930, signed only 
by Adams & McAlister of Nacogdoches; on September 18, 1930, the first amended 
original answer was filed, signed by Adams & McAlister and W. Porter Bondies 
as attorneys for appellant; the court convened on September 8, 1930, and _ this 
case was set by agreement of parties for September 18th, on which date both 
appellant andd appellee appeared in court, appellee insisting upon a trial, but appel- 
lant did not want to try the case at that time; in open court an agreement was 
made with the consent of the court, resetting the case for October 3d, with the 
understanding that appellant “would give the plaintiff a trial of the case on 
that date, and that no circumstance would prevent them from doing so, provided 
the court would allow a trial”; that the court then reset the case for October 
5, 1930, which is this day, by special agreement of the attorneys for both parties, 
and advised counsel for both plaintiff and defendant that the case was given 
a cial setting for October 3d, and would take precedence over all other cases, 
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civil and criminal, and that it would be tried on October 3d; that the case was 
called for trial on October 3d, as per the setting, when appellee announced ready 
for trial and appellant’s local counsel stated to the court that W. Porter Bondies 
was not present, that he had been notified by appellant’s local counsel not to come 
because the case would not be tried; that appellant’s local counsel, in making 
this statement to W. Porter Bondies, consulted neither the court nor appellee's 
attorneys about the postponement or continuance of the case beyond October 
3d; that, had local counsel conferred with the court and with appellee’s counsel 
before so notifying W. Porter Bondies, they would have been informed “by both 
the court and plaintiff's counsel that the said cause would be called for trial and 
a trial insisted upon by the plaintiff at this date, and it’s the only probable date 
that the plaintiff can obtain a trial of its case.” Appellee contested appellant's 
showing of diligence in failing to procure the testimony of the witnesses Camp- 
bell, Fisher, and Grimes by showing that the depositions of these witnesses could 
have been taken in time for the trial. Both the motion for continuance and the 
contest were duly verified. The motion was duly presented to the court and 
overruled, to which action of the court appellant duly excepted. Upon motion 
for new trial, appellant assigned as error the action of the trial court in over 
ruling its motion for continuance, and in support of its motion its local counsel 
testified in detail, supporting fully all the allegations of the motion, explaining 
the absence of W. Porter Bondies. But on that issue Judge Bates, the trial 
judge, testified as follows, controverting all issues raised by the testimony offered 
by appellant: 


“As to whether the court recollects on the various occasions when this case 
was called on the docket, whether Messrs. Adams & McAlister appeared as 
counsel in the case, I will state that they did appear as counsel in the case. 
As to whether they appeared with qualifications of the fact that they would 
have to consult other counsel, I will say, not except for the purpose of trial of 
the case—not previous to the day of trial. Mr. Bondies appeared here previous 
to the day of trial; my recollection is that he had. As far as I remember Mr. 
Bondies had never personally filed any paper and had never personally made any 
objections to the court. I recollect the proceedings with reference to the John 
Morgan Case. I do not remember the day when it was set, without looking it 
up in the docket—it was set for October 2nd at nine o'clock. This case was 
set for the same day—10/2. I recollect that there was a motion for continuance 
presented to the court in that case (Morgan Case), on October 2nd; that motion 
was overruled, and the John Morgan Case was tried on the 3rd. As to when this 
case was tried, I will state that we started on the 3rd—on 10/2 the plea in 
abatement was overruled and the jury selected and sworn, and evidence heard on 
the 2nd. We did not start the John Morgan Case on—10/3. Motion for con- 
tinuance overruled. The court did not announce that the John Morgan Case 
would be tried and this case would not be tried.” 


“The John Morgan Case was set for October 2nd at nine o'clock. On that 
day the defendant, John Morgan, through his attorneys, Adams & McAlister 
and Seale & Denman, filed a motion for continuance—I do not remember what 
time of day * * * and this motion was taken under advisement and attachments 
issued for the witnesses Sate Johnson, J. L. Johnson and Mrs. Florence Kelley, 
at Port Arthur, and the Court took no action on the motion until he heard from 
the officers there as to whether or not they could be had. The case of E. P. 
McKnight Chevrolet Company v. Commercial Standard Insurance Company, was 
set specially for October 3rd, 1930, at nine o’clock. At nine o’clock October 3rd, 
we had had no news from Port Arthur as to whether or not those witnesses 
would be had, and the case of the E. P. McKnight Chevrolet Company v. Stand- 
ard Insurance Company, was called for trial and the defendants filed a motion 
for continuance, setting up that they themselves had notified Mr. Bondies that 
the case would not be tried, without consulting the Court or the other side. 
* * * The John Morgan Case was tried as soon as we got through with the Mc- 
Knight Case; we went on with it late that evening; the witnesses were here. 
I did not know that I was going to overrule the motion in the John Morgan 
Case; I would not have overruled it if we had not gotten those witnesses. * * * 
I did not overrule it until I had word that they had the witnesses. I knew 
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we had the witnesses when I overruled that motion. The court did not announce 
that the John Morgan Case would be tried and this case would not be tried.” 

The bill of exceptions was qualified as follows: “The above bill of exception 
is approved with the following qualification, this cause was first set for trial 
Sept. 18th, 1930, and on that date reset for October 3rd, 1930, and nothing was 
said to the Court, by defendant’s counsel with regard to the above case not be- 
ing tried on this date, before he advised said Bondies not to be here, the motion 
for continuance was not overruled by the Court in the case of the State of 
Texas v. John Morgan before this case was called for trial, the above case State 
y. Morgan, is passed to await arrival of some witnesses. The defendant excepts 
to the Court qualifying the bill.” 

On the showing made, we do not believe the trial court erred in overruling 
the motion for continuance. The general rule is that the appellate court must 
presume that an application for a continuance was properly overruled. Railway 
Co. v. Crowder, 25 Tex. Civ. App. 536, 64 S. W. 90. The absence of a party’s 
leading counsel “does not give to him an absolute right to a continuance.” The 
rule is that ordinarily a continuance based upon this ground should not be grant- 
ed. However, the issue is “confided to the discretion of the trial court.” 9 Tex. 
Jur. p. 667. While a mistake of fact will, in some cases, entitle a party to a 
continuance for the absence of his leading counsel, yet, where the motion is 
based upon that ground, it is properly refused where counsel is not justified in 
supposing that the case will not be tried on the particular day for which it was 
set for trial, 13 C. J. 175. Now, in this case, under the testimony of counsel for 
appellant, a reasonable case was made justifying them in notifying Mr. Bondies 
that the case would not be tried, but the testimony of appellant’s counsel was 
sharply controverted by the district judge himself. Under his statement, there 
was no justification for counsel in notifying Mr. Bondies not to be present. The 
court did not err in overruling the motion for continuance because of the ab- 
sence of the witnesses, because, on the above statement, Mr. Bondies and appel- 
lant’s local counsel were not justified in not having their witnesses present in 
court; also, it should be said that the materiality of the testimony of these wit- 
nesses was not sufficiently disclosed by the motion for continuance, and on mo- 
tion for new trial no effect was made, by affidavit or otherwise, to show the 
nature of testimony of these witnesses. 

[6] The court received in evidence the proof of loss prepared by appellee 
znd furnished appellant, as per the terms of the policy, and also a copy of the 
agreement of the parties appointing appraisers and a copy of the report of ap- 
praisement. Appellant asserts that these copies were received without a suffici- 
ent predicate. These propositions are overruled. Appellant itself offered in evi- 
dence the agreement appointing appraisers and their report. Appellee merely 
reintroduced these copies after they had been originally offered by appellant. 
As to these instruments, it should be further said that appellant has no bill of 
exceptions complaining of their introduction. 


[7, 8] The court did not commit error in receiving the copy of the proof 
of loss. Appellant stated in its motion for continuance that proof of loss had 
heen prepared, and that the original was in its posession, and that it had been 
notified to produce the original. This admission made the copy admissible in 
evidence. Also, this admission dispensed with the necessity of proof that ap- 
pellee had served appellant with proof of loss. But the copy was admissible on 
another ground. Appellee pleaded that the proof of loss was duly prepared and, 
within the time prescribed by the policy, furnished to appellant, and fully sus- 
tained these allegations by proof. By its answer appellant made no issue against 
the sufficiency of the proof of loss, if one was in fact furnished. On this issue, 
the answer was merely by general denial. By 26 C. J. 528, the proposition is 
laid down that parol evidence that proof of loss was prepared and sent to the 
insurer is admissible, and, if there is no issue as to the form or sufficiency of 
the notice of proof, there is no necessity of evidence of its contents, and the ad- 
mission of an alleged copy cannot prejudice the insurer. 14 R. C. L. 1444. 

[9] Appellant also complains of the admission of a letter giving it notice to 
produce the originals of the papers just discussed. The objections to this letter 
were that it was not shown that appellee wrote the letter or mailed it and that 
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appellant received it. The court did not err in overruling these exceptions be- 
cause, for the reasons just stated, the copies of these instruments were properly 
received, independent of this letter. 

{10, 11] Appellant also insists that the court erred in instructing a verdict 
because there was no proof that (a) appellee owned the automobiles, and (b) of 
the amount of the damage. The evidence showed that the automobiles were in 
the possession of appellee at the time they were destroyed by fire. On this issue, 
E. P. McKnight testified as follows: “Along on August 8th, 1929, I took out an 
insurance policy with some insurance company covering the secondhand automo- 
biles we might have on hand from time to time; that was with the Commercial 
Standard Insurance Company of Dallas. That is one of their blanket policies 
that they issue covering any car that we might have on hand from month to 
month. This is the policy. The cars covered by this policy were located at 
Nos. 106 and 107 Commerce Street, here in Nacogdoches; * * * We had forty- 
four cars on hand on November 10, 1929; those were secondhand cars. * * * As 
to whether anything occurred to the forty-four secondhand cars that were stored 
on Commerce Street, I will state that we had a fire here. The date of that fire 
was November 10, 1929. Those cars were a total loss.” 

No evidence was offered to contradict this. In 22 C. J. 126, it is said: “A 
rebuttable presumption of ownership which, in the absence of evidence to the 
contrary, the law will assume to be correct, arises from the possession of real 
or personal property.” “To the same effect see 10 R. C. L. 877.” 

In Insurance Co. v. White, 32 Tex. Civ. App. 197, 73 S. W. 827, it was held 
that the evidence of plaintiff that the property insured was in its private dwelling 
occupied by him and his family was prima facie proof of ownership. A similar 
holding was made in Insurance Co. v. Nations, 24 Tex. Civ. App. 562, 59 S. W. 
817. See, also, Andrews v. Beck, 23 Tex. 455, and Clifton v. Lilley, 12 Tex. 130. 
The fact that appraisers were appointed by the parties under the terms of the 
policy to estimate appellee’s loss, and that these appraisers duly discharged the 
duties of their appointment, and estimated appellee’s damages at the sum of 
$7,242, fully sustains the trial court’s judgment in instructing a verdict for appel- 
lee in that sum. In 26 C. J. 425 it is said: “Where parties to a policy have 
submitted a difference as to the amount of the loss to arbitration or appraisal, 
they are mutually bound as to the amount of the loss by the award of appraisers, 
if valid. * * * For reasons not connected with the award the insurer may not be 
liable at all, but, if liable, he must pay the amount named in the award.” 

The judgment of the lower court is in all things affirmed. 


STUART MOTOR CO. v. aati Teg:  eaiaaiaaae INS. CORPORATION. 
o. 2593. 


Court of Civil Appeals of Texas. El Paso. Nov. 12, 1931. 
Rehearing Denied Dec. 10, 1931. 
43 Southwestern Reporter 647. 
1. INSURANCE. 

Clause in automobile theft policy exempting loss arising from voluntary part- 
ing with possession, whether or not by fraudulent scheme, excepted theft accom- 
plished by false pretext (Pen. Code 1925, art. 1413). 

Pen. Code 1925, art. 1413, states that the taking must be wrongful, 

so that, if possession was taken by lawful means, the subsequent appro- 

priation is not theft; but, if the taking, though ordinarily lawful, is ob- 

tained by false pretext with intent to deprive the owner of the value and 
the property is appropriated, the offense is complete. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE. 

Clause in automobile theft policy exempting loss arising from voluntary part- 
ing with possession, whether or not by fraudulent scheme, contemplated tempo- 
rary parting induced by fraud. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 
Clause in automobile theft policy exempting loss arising from voluntary part- 
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ing with possession, whether or not by fraudulent scheme, did not cover loss from 
permitting temporary use by apparent purchaser intending theft. 


(For other cases, see Insurance, Dec. Dig. § 425.) 


Appeal from District Court, El Paso County; P. R. Price, Judge. 

Action by the Stuart Motor Company against the General Exchange Insurance 
Corporation. From an adverse judgment, plaintiff appeals. 

Affirmed. 

Hal Haddix, of Fabens, for appellant. 

Jones, Goldstein, Hardie & Grambling, of El Paso, for appellee. 

PetpHREyY, C. J. 

This is an appeal from a judgment in favor of appellee in a suit on an insur- 
ance policy. The trial was before the court, who, in response to the request of 
plaintiff in error, filed the following findings of fact and conclusions of law: 

“Findings of Fact. 

‘1. I find that the truck in question was taken under the following circum- 
stances : 

“On December 30, 1929, about four o’clock in the afternoon a person giving 
his name as George, went to plaintiff’s place of business in Fabens, Texas, where 
the truck was stored, and proposed to buy same. After being shown the truck by 
plaintiff's salesman, A. G. Huggins, this man George requested permission of Mr. 
Huggins to drive the truck down to Tornillo, which is five miles down the paved 
highway, from Fabens, saying he wanted to show it to another man at Tornillo 
who would help him buy it. George gave his address as Tornillo. Permission was 
given by Mr. Huggins, and George drove the truck down the road, and from that 
time neither he nor the truck have been seen or heard from, though diligent effort 
was made by plaintiff to locate them; that at and before the time said George was 
given permission to drive said truck to Tornillo he had formed the intention to 
mis-appropriate same and did so do. Said truck was so mis-appropriated without 
the consent of the owner thereof and without the consent of those in possession 
thereof. Huggins was acting within the scope of his authority as salesman. 

“2. The plaintiff, Stuart Motor Company, a copartnership composed of R. F. 
Stuart and B. F. Stuart are the owners of all rights under the policy of insurance 
here sued on. 

Senna The actual cash value of the truck at the time of the theft I find to be 

“4. Notice and proof of loss were made the assured as required by the policy, 
and plaintiff's claim was rejected by the defendant insurance company. 

“5. The policy specially excepts loss suffered by the Assured from voluntary 
parting with the title and/or possession, whether or not induced so to do by any 
fraudulent scheme, trick, device or false pretense or otherwise.” 


“Conclusions of Law. 


“From the foregoing I conclude that Plaintiff voluntarily parted with such 
possession as would exclude them from recovering on the policy, and that judg- 
ment must be rendered for the defendant.” 


The policy which is the basis of the suit in setting forth the perils insured 
against contains this provision: “(c) Theft, Robbery and Pilferage, excepting by 
any person or persons in the assured’s household, or in the assured’s service or 
employment, whether the theft, robbery or pilferage occurs during the hours of 
such service or employment or not; and excepting loss suffered by the assured 
from voluntarily parting with title and/or possession, whether or not induced so 
to do by any fraudulent scheme, trick, device or fraudulent pretense or otherwise; 
and excepting in any case, other than the theft of the entire automobile described 
herein, robbery or pilferage of tools or repair equipment, motormeters, extra tires 
and/or tubes and/or rims and/or wheels and/or extra or ornamental fittings.” 

[1] Appellee contended both in the trial court and in this court that the facts 
show such a parting with possession of the truck by plaintiff in error as would 
we an exception to the liabilities insured against under the terms of the 
policy. 

_ Plaintiff, on the other hand, asserts that, under the rule that provisions of an 
insurance policy must be strictly construed against the insurer, the word “pos- 
session” as used in the policy, not being defined therein, should not be limited to 
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an actual manual delivery of possession, and should not be construed to apply to 
a parting of possession of a temporary character. 

The sole question presented by this appeal is whether the parting of the pos- 
session of the truck by plaintiff in error as disclosed by the findings of the court 
was such parting of possession as was contemplated by the exception above quoted. 
Plaintiff in error cites us to but one case, Security Insurance Co. v. Sellers-Sam- 
-mons-Signor Motor Co. (Tex. Civ. App.) 235 S. W. 617, 618 (writ refused), and 
claims that the holding there entitles it to recover on the policy. 

The policy in the cited case contained the following provision: “3. This policy 
for and in consideration of six hundred twenty-five and no/100 dollars ($625.00) 
initial premium, does attach and cover all automobiles and their equipment while 
attached to and a component part thereof, owned by the assured from time of de- 
livery to the assured, and to continue until said property is delivered to the pur- 
chaser or until same otherwise passes out of the possession of the assured, but 
only covering within the limits of the United States or Canada as: stated in the 
policy of which this form is a part; this period in no case extending beyond the 
expiration of this policy.” 

In the clause enumerating the perils insured against, the exception here un- 
der consideration was not included. 

The assured recovered on the policy in that case under facts showing that the 
person who stole the car was permitted to use the car in learning to drive it while 
the seller was waiting to learn whether a check he had given them in payment 
therefor was good. 

The contention was made in that case by the insurance company that the evi- 
dence showed conclusively that the motor company had delivered possession 
thereof to the thief before it was stolen, and that therefore it was not liable un- 
der the provisions of paragraph 3 above quoted. 

The court said: “But we do not believe that the expression ‘or until same 
otherwise passes out of the possession of the assured’ should be interpreted as ap- 
plying when the possession of the car is parted with by the owner for merely a 
temporary expediency, subject to be recalled at any moment, with no intention to 
pass title. The language used to the effect that the insurance on each car should 
continue until said property is delivered to the purchaser or until same otherwise 
passes out of the possession of the assured indicates that the possession otherwise 


passing should be of the same permanent character as that passed to a purchaser.” 
(Italics ours.) 


The court then went ahead to say that other provisions of the policy supported 
the conclusion that the language as used was intended to mean a permanent pass- 
ing of the possession and not a temporary one. 

The question before the court in that case was quite different from the ques- 
tion here. In this case the plaintiff in error, while insuring against theft of the 
automobile, excepted theft accomplished by false pretext as the same is defined 
in article 1413, Penal Code. The article reads: “The taking must be wrongful, so 
that if the property came into the possession of the person accused of theft by 
lawful means, the subsequent appropriation of it is not theft, but if the taking, 
though originally lawful, was obtained by any false pretext, or with any intent to 
deprive the owner of the value thereof, and appropriate the property to the use 
and benefit of the person taking, and the same is so appropriated, the offense of 
theft is complete.” é 

[2] Furthermore, it seems to us that the parting of possession as used in the 
policy here contemplated that it might only be temporary as cases where posses- 
sion is obtained by fraudulent schemes, tricks, and devices usually arise where the 
owner delivers the possession with the intention that it will be only temporary. 
There may be cases where the pretext would be such that the owner would intend 
to part both with the title and possession, but it would be a rare case indeed where 
an owner would intend to part with the permanent possession and not also the title 
upon a fraudulent representation. 


[3] We therefore must conclude that the exception contained in the policy 
clearly included a loss under facts such as we have before us, and that we woul 
not be at liberty to otherwise construe it. 

Having reached such conclusion, the judgment of the trial court must be 
affirmed. 
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CASUALTY. 


MARCUS et al. v. ST. PAUL MERCURY INDEMNITY CO. OF ST. PAUL, 
MINN. No. 426. 
Supreme Court of New Jersey. Dec. 15, 1931. 
157 Atlantic Reporter 546. 
2. INSURANCE. 


Evidence warranted inference that adjustment corporation’s employees had 
apparent authority to settle claims for accident liability insurer, notwithstanding 
absence of actual authority. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

Appeal from District Court of Clifton. 

Action by Jennie Marcus, wife of Hyman Marcus, and another, against the 
St. Paul Mercury Indemnity Company, St. Paul, Minn. From a judgment in 
favor of plaintiff, defendant appeals. 

Affirmed. 


Argued October term, 1931, before Campbell, Lloyd, and Bodine, JJ. 

Green & Green, of Newark (Harold Farkas, of counsel), for appellant. 

Siegendorf & Schwartz, of Passaic, for respondents. 

Per CurIAM. 

The appeal brings up a judgment in favor of the plaintiffs. 

Mrs. Marcus claimed personal injuries by reason of a fall on the premises 
of the Lay Fish Market at 24 Peck Slip, New York City. She and her husband 
consulted a firm of attorneys with a view of having a suit for damages in- 
stituted. The attorneys brought the matter to the attention of the Lay Fish 
Market by letter dated March 17, 1931, and in reply thereto received a letter 
under date of March 23, 1931, purporting to be from the Salvage Adjustment 
Corporation, adjuster for the St. Paul Mercury Indemnity Company, the defendant 
in this case, requesting them to discuss the matter with Mr. Gallagher of the 
casualty department with a view to settlement. Negotiations were commenced, 
and there was a visit to Gallagher and a Mr. Kosch, who occupied offices in the 
suite of offices used by the defendant, indemnity company, and the Salvage Ad- 
justment Corporation. The upshot of the negotiations was that these individuals 
agreed to settle the case for $275 upon the plaintiff’s executing a release. The 
release was executed, and the agreemnt of settlement was then repudiated, re- 
sulting in the present action. 


It is contended that the agreement of settlement was without consideration, 
and that there was no proof either of the agency of the Salvage Adjustment 
Corporation or of Gallagher or Kosch to negotiate a settlement for the St. 
Paul Mercury Indemnity Company, and further that the letters addressed to the 
plaintiffs’ attorneys were not properly received in evidence. 

The defendant called Harry Hyman, the president of the Salvage Adjust- 
ment Corporation, who testified that the company adjusted losses for the de- 
fendant, indemnity company, but that the only persons having authority to 
approve settlements were the president and vice president of the Salvage Ad- 
justment Corporation; that, although Kosch and Gallagher were both employed 
by the Salvage Adjustment Corporation, they had no authority to make settle- 
ments. It further appeared that the letters received in evidence were written in 
due course of business by Gallagher, and that the letterhead bearing the name of 
the St. Paul Mercury Indemnity Company was used with the approval of that 
company. It also appeared that both Kosch and Gallagher had authority to dis- 
cuss settlements, but were instructed to state that their action must be approved 
before it became final. 


[1] It seems to us apparent that the defendant was not prejudiced by the 
receipt of the letters in evidence, in view of the testimony offered in its behalf. 
It would also seem from the testimony introduced that the court was justified 
in finding that the contract of settlement was predicated upon a good and valid 
consideration. There was no denial of the defendant's liability, and the only proof 
offered was indicative of the limited authority reposed in the employees of the 
Salvage Adjustment Corporation. 

(2, 3] Conceding that possibly the letters were improperly received in evi- 
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dence at the time they were offered it seems to us that the testimony on behalf 
of the defendant confirmed the action of the trial judge and established the 
plaintiff’s right of recovery. It was a fair inference from all the testimony that 
Gallagher and Kosch were clothed with apparent authority to settle the matter, 


Since there was proof to support the findings of the trial judge, those findings 
cannot be disturbed on appeal. 


The judgment will be affirmed, with costs. 
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MISCELLANEOUS. 


FACTORY MUT. LIABILITY INS. CO. OF AMERICA, OF PROVIDENCE, 
R. I. v. BEHAN, Acting State Superintendent of Insurance. 
Supreme Court, Appellate Division, Third Department. Nov. 18, 1931. 
253 New York Supplement 562. 
1, INSURANCE. 
State cannot exclude foreign insurance corporation from local business to 
accomplish what is forbidden to state. 


(For other cases, see Insurance, Dec. Dig. § 20.) 
2. INSURANCE. 

Refusal to permit foreign insurance company from transacting business in 
state because of issuance of nonassessable policies in other states held violative 
of company’s federal constitutional rights (Const. U. S. Amend. 14). 

The facts were that under its Rhode Island charter the foreign 
casualty insurance company was authorized to issue nonassessable 
policies when it should have and maintain a special minimum guaranty 
fund and surplus, and company succeeded in acquiring such guaranty 
and surplus, and, though its charter authorized it to transact various 
kinds of insurance, company limited its activities to that of automobile 
insurance, and filed with its application for a New York license an 
agreement to confine its New York business to assessable policies only. 


(For other cases, see Insurance, Dec. Dig. § 20.) 


Certiorari proceeding by the Factory Mutual Liability Insurance Company 
of America, of Providence, R. L., against Thomas F. Behan, as Acting State 
Superintendent ot Insurance, to review the Superintendent’s refusal to approve 
petitioner’s application to transact business in the State of New York in ac- 
cordance with Insurance Law, §§ 340-348. 

Determination annulled, and matter remitted to superintendent of insurance 
for disposition not inconsistent with opinion. 

Argued befcre Van Kirk, P. J., and Hinman, Whitmyer, Hill and Rhodes, JJ. 

Rumsey & Morgan, of New York City (Louis J. Wolff, of New York City, 
of counsel), = petitioner. 

John J. Bennett, Jr., Atty. Gen. (Harold Greenstein, of New York City, 
of counsel), for respondent. 

HINMAN, J. 

This is a certiorari proceeding to review a determination of the superintend- 
ent of insurance of the state of New York made upon the application of the 
petitioner, a Rhode Island mutual casualty insurance company, to transact 
business in New York state. The superintendent refused to grant the license, 
and review of the ruling is here sought upon the ground that the sole reason 
assigned by the superintendent for refusal involves a deprivation of petitioner’s 
rights under the federal Constitution. 


The ruling of the superintendent, presented in the form of a letter, was as 
follows: “I very much regret that I cannot see my way clear to authorize this 
company to transact business in this State as long as it issues both assessable 
and non-assessable policies. As you know, mutual automobile liability insurance 
companies of this State must issue assessable policies in every state in which 
‘hey transact business and it would appear that if the company you represent 
were to be admitted to this State, writing both assessable and non-assessable 
policies, it would appear to mutual companies here, writing liability insurance, 
as a discrimination against them. Hence, I am constrained to disapprove of 
this company’s application at this time.” 

Under its Rhode Island charter, the petitioner is authorized to issue non- 
assessable policies if and when it shall have and maintain a guaranty fund of 
not less than $250,000 and a surplus over all liabilities of not less than $300,000. 
it has such a guaranty and surplus. It has a surplus of nearly $2,000,000. AlI- 
though its charter authorizes it to transact various kinds of insurance, the peti- 
uoner has limited its activity to that of automobile insurance, and has fiied with 
its anplication for New York license an agreement to confine its New York 
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business to the issuance of assessable policies only. The disagreement is with 
reference to the writing of nonassessable policies by petitioner in other states. 
Such is the discrimination against New York companies which the superintendent 
must have had in mind. It is our interpretation that no other reason for refusal 
of the license was assigned. 

The sole point requiring our attention on this review is that relied upon 
by respondent in his belief, in which he asserts: “The State of New York in its 
sovereign power has the right to exclude foreign insurance companies from doing 
business within this State unless they comply with the laws of this State, no 
matter where they may be doing business.” We assume that counsel for 
respondent represents the attitude of the Superintendent of Insurance in his dis- 
position of this application when it is asserted as a proposition of law that “the 
Superintendent has the right to lay down the conditions under which he will 
permit an insurance company to do business in this State, and unless those con- 
ditions are complied with, a foreign company cannot do business, in this State.” 
This seems to raise the direct question whether the right to exclude a foreign 
corporation may be used to control petitioner’s business in other states by way 
of condition impesed. 


[1] It has been settled that a state cannot use its power to exclude a foreign 
insurance corporation from local business as a means of accomplishing that which 
is forbidden to the state, such as the regulation of conduct in another jurisdiction 
Fidelity & Deposit Co. of Maryland v. Tafoya et al., 270 U. S. 426, 434, 46 S. 
Ct. 331, 70 L. Ed. 664. See, also, Hanover Fire Insurance Co. v. Harding, 272 
U. §S. 494, 507, 47 S. Ct. 179, 71 L. Ed. 372, 49 A. L. R. 713; St. Louis Cotton 
Compress Co. v. Arkansas, 260 U. S. 346, 349, 43 S. Ct. 125, 67 L. Ed. 297; New 
York Life Insurance Co. v. Head, 234 U. S. 149, 163, 34 S. Ct. 879, 58 L. Ed. 
1259. In Hanover Fire Insurance Co. v. Harding, supra, 272 U. S. 494, at page 
507, 47 S. Ct. 179, 182, 71 L. Ed. 372, 49 A. L. R. 713, the Supreme Court said: 
“Tt was settled in the Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274; Paul 
v. Virginia, 8 Wall. 168, 19 L. Ed. 357; Ducat v. Chicago, 10 Wall. 410, 19 L. Ed. 
972; and Horn Silver Mining Company v. New York, 143 U. S. 305, 12 S. Ct. 403, 
36 L. Ed. 164, that foreign corporations cannot do business in a state except by 
the consent of the state; that the state may exclude them arbitrarily or impose 
such conditions as it will upon their engaging in business within its jurisdiction 
But there is a very important qualification to ths power of the state, the recog- 
nition and enforcement of whch are shown in a number of decisions of recent 
years. That qualification is that the state may not exact as a condition of the 
corporation’s engaging in business within its limits that its rights secured to it 
by the Constitution of the United States may be infringed.” (Const. Amend. 14.) 
Illustrations follow in the opinion, which need not be detailed. It is sufficient 
to say that the case of Fidelity & Deposit Co. of Maryland v. Tafoya, supra, 
seems to be exactly in point. 

[2] We hold that the ruling of the superintendent cannot be sustained on the 
basis assigned by him. We do not pass upon the question of his right to exercise 
a broad discretionary power to exclude the petitioner under section 9 of the 
Insurance Law for the reason that we think that question is not here. It is 
our judgment that he did not purport to act under that power. The determination 
should be annulled and the matter should be remitted to the superintendent of 
insurance for such further or other disposition as he may think proper not 
inconsistent with this opinion. 

Determination annulled, and matter remitted to the superintendent of insur- 
ance for such further or other disposition as he may think proper, not inconsistent 
with the opinion. All concur. 





